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HE term “determinable or qualified fee”? is used habitually 

by some courts as synonymous with base fee or with fees 

subject to a conditional limitation, but in the history of English 

law the distinctions between these three classes of fees are very 

clear. Sometimes a determinable fee is confused with a fee upon 

condition, yet the distinction between the two species of estates 
is fundamental. 

A determinable fee was a fee simple estate, but it was subject 
to a collateral limitation which might destroy it. A gift to A 
and his heirs so long as St. Paul’s stands, is one of the common 
instances given. When the word “determinable” is applied to a 
fee, it means an estate which is created by force of the common 
law, whether it be created by will or by deed. 

A fee upon condition resembles a determinable or qualified fee 
in that it exhausts the whole estate. No remainder can be limited 
after either a fee upon condition or a determinable fee.* Both 
species of fees leave in the grantor a possibility of reverter, which 


1 In Challis, Real Prop. the word “ qualified” as applied to a fee is used with 3 a 
different meaning from that stated above. 

2 Gray, Rule against Perp. § 13. 

8 See Palmer v. Cook, 159 Ill. 300; Kron v. Kron, 195 Ill. 181. A fee upon con- 
dition must, of course, be differentiated from the conditional fee, which was converted 
into an estate tail by the statute De donis. 
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is not alienable, but descends to the grantor’s heirs! But a de- 
terminable fee becomes a fee simple so soon as the contingency 
on which it is limited becomes impossible to happen; if the con- 
tingency happens, the estate is at once determined by force of 
the limitation, while a fee upon condition continues as a fee simple 
until entry by the grantor or his heir for breach of the condition? 
Base fees always arise upon a conveyance, either voluntary or 
involuntary, by the tenant in tail or the issue in tail. They are 
never created by the grantor of the estate which becomes trans- 
muted into the base fee.2 An involuntary creation of a base 
fee arose upon the attainder of the tenant in tail for high treason * 
or upon the outlawry for felony of the issue in tail.6 Instances of 
base fees created by voluntary conveyance were a grant in fee by 
the tenant in tail, which gave the grantee a base fee determinable, 
by entry of the issue in tail,® or a common fine by the tenant in 
tail, which created a base fee in the grantee which would endure 
so long as there was issue of the tenant in tail but no longer,’ or 


1 Possibilities of reverter were at common law not assignable. Gray, Rule against 
Perp. §§ 12, 13. In Massachusetts the right of entry for condition broken is devis- 
able ; but the possibility of reverter upon a determinable fee seems not to be assign- 
able, for otherwise, in First Univ. Soc. v. Boland, 155 Mass. 171, the remainder after 
such a fee would have been treated as a conveyance of the possibility of reverter. In 
Illinois it was said that the right of entry belonged to the grantor, his heirs or devisees, 
Boone v. Clark, 129 Ill. 466; but it was held not to be assignable in Waggoner z. 
Wabash R. Co., 185 Ill. 154. In North Carolina the possibility of reverter after a 
determinable fee is not assignable. Church v. Young, 130 N. C. 8. But in Maine 
see Moulton wv. Trafton, 64 Me. 218; and in Pennsylvania see Slegel v. Lauer, 148 
Pa. St. 236. 

2 Mott v. Danville Seminary, 129 Ill. 403. Conditions are often treated as cove- 
nants, and the rule is to make them covenants if possible. Los Angeles Univ. v. 
Swarth, 107 Fed. Rep. 798; Gallaher v. Herbert, 117 Ill. 160; Boone v. Clark, 129 
Ill. 466. Often they are trusts, see Jennings v. Jennings, 27 IIl. 518. 

® Christopher Corbet’s case, 2 And. 134, found translated in Gray, Rule against 
Perp. § 35, is express to the point that a base fee is always created by something com- 
ing in after the creation of the estate tail, which becomes changed into a base fee. 
See list of base fees, Challis, Real Prop. 298 e¢ seg. 

* Christopher Corbet’s case, 2 And. 134; Gray, Rule against Perp. § 35. 

5 Challis, Real Prop. 301. 

6 Whiting v. Whiting, 4 Conn. 179; Perry v. Kline, 12 Cush. 118; Buxton v. 
Bowen, Fed. Cas. No. 2260; Buxton v. Uxbridge, 10 Met. 87; Hall v. Thayer, 5 Gray 
523; Young v. Robinson, 5 N. J. Law 689; Pollock v. Speidel, 17 Oh. St. 439. For 
a feoffment with warranty see Gilliam v. Jacocks, 11 N. C. 310. 

71 Am. L. Rev. 483. George Eliot’s base fee in Felix Holt, supplied to her by 
Frederic Harrison, excited much discussion. Her statement is not very intelligible, 
but she probably means that John Justus Transome made a settlement upon himself 
for life, remainder to Thomas, his son in tail male, remainder to Bycliffe in fee. 
“Thomas, son of John Justus, proving a prodigal, had, without the knowledge of his 
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a fine with proclamations levied by the tenant in tail in remainder 
which endured so long as there was issue of the person levying 
the fine.! Base fees differ from determinable fees in that a valid 
vested remainder in fee may exist after a base fee. 

It is perhaps unnecessary to say that conditional limitations are 
the creatures of the statute of uses and the statute of wills.2 The 
contingency upon which a conditional limitation is made is an 
event which acts as a limitation in cutting off one estate and as a 
condition precedent to another. Such a limitation of an estate 
is impossible by mere common law conveyance,® although in some 
states statutes have changed this rule. While the rule against 
perpetuities applies to conditional limitations,’ it does not apply 
to possibilities of reverter after determinable fees.’ 

Ever since the publication of the treatise entitled “The Rule 
against Perpetuities” by John Chipman Gray, it may be con- 
sidered as having been demonstrated that the creation of a deter- 
minable fee, whether by deed or by will,® has been impossible for 
any one except the sovereign since the statute Quia emptores, 
wherever that statute is in force.2 But no court in this country 


father, the tenant in possession, sold his own and his descendants’ rights to a lawyer- 
cousin named Durfey.” Unless Thomas after his father’s death levied a common 
fine, or unless in his father’s lifetime he levied a fine with proclamations, he did not 
sell his descendants’ rights. See for a deed by the issue in tail, Hopkins v. Threlkeld, 
3 Ha. & McH. 443, and Litt. § 615. 

1 1 Am. L. Rev. 483; 3 Gray, Cas. Prop. 225. A fine with proclamations levied by 
the tenant in tail in possession passed a fee simple absolute. 

2 Challis, Real Prop. 52. The remainder must, of course, have been created by the 
original conveyance, which created the estate tail. It is said in Challis on Real 
Property that if a gift be made to A and his heirs so long as B has heirs of his body, 

‘a determinable fee is created, yet after such a fee existing as a base fee a vested re- 
mainder in fee is good. This fact should prove beyond all question that a base fee is 
not a determinable fee. See the distinction in 10 Rep. 97 b and Fearne, Cont. Rem. 
372, 373. The court in First Nat. Bank v. DePauw, 75 Fed. Rep. 775, refers to 10 Rep. 
97 b, as showing that a remainder is bad after a base fee, but the court must have 
overlooked the distinction there made. 

8 Gray, Rule against Perp. §§ 52, 135-139. 

4 Gray, Restraints on Alienation § 22, note 1. 

5 A remainder must await the regular determination of the preceding estate. 

6 Gray, Rule against Perp. § 66. 

7 First Univ. Soc, v. Boland, 155 Mass. 171. 

8 The cases of Collier v. McBean, 34 Beav. 426; Collier v. Walters, L. R. 17 Eq. 
252; and McFarland v. McFarland, 177 Ill. 208, are all cases of collateral limitations 
of fees created by will, although in the later case there was a gift over. 

9 See Gray, Rule against Perp. § 31 ef seg. and 3 L. Quart. Rev. 399, by the same 
author. The reply of Challis, 3 L. Quart. Rev. 403, is wholly inept. The reason of 
the conclusion stated in Gray, «i supra, is that possibilities of reverter imply tenure, 
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seems to have been willing to accept a line of reasoning, which 
is unanswerable.! This result is mainly due to the fact that for 
authority upon this point the courts in this country are content 
with the confused statements of Blackstone? and Kent,® who have 
followed an imposing array of old English lawyers. It would be 
presumptuous in the writer to again discuss the authorities noticed 
in Gray on the Rule against Perpetuities, but it may not be un- 
profitable to consider the later cases, not noticed by him, in order 
to ascertain what are these limitations that the courts continue to 
call determinable fees. 

The instances of determinable fees to be noticed are divided 
into two classes: first, fees subject to special limitations, properly 
called determinable fees; and, second, fees subject to conditional 
limitations, improperly called determinable fees. . 

In regard to the first class of cases it may be premised that, 
assuming a determinable fee to be a proper limitation, the con- 
tingency upon which it is limited must be either an event which 
admits of becoming impossible to happen, or an event which, if it 


“and the Statute Quéa emptores put an end to tenure between the grantor of an estate 
in fee simple and the grantee. Therefore, since the Statute, there can be no fee with 
a special or collateral limitation; and the attempted imposition of such a limitation is 
invalid.” The effect of the statute is noticed in the old cases cited in Gray, Restraints 
on Alienation § 20. The reasons there given apply with peculiar force to determinable 
fees. The statute, however, seems to have had a different object. Its preamble (see 
1 Gray, Cas. Prop. 386) shows that the purpose of the act was to protect the “chief lords 
of the fee.” This phrase probably referred to the tenants i# capite of the King, the large 
landowners. But at that time the phrase “cafitalis dominus” had no very clear meaning. 
t Pollock & Mait. 212, n. 12, 2 zbid. 4,n. 3. It is probable that the statute was a com- 
promise between the great landowners, who were opposed to all alienation by their ten- 
ants, and absolute freedom of alienation. 1 Pollock & Mait. 318. The dogma that the 
King was the chief lord of every fee was not then of much force. But by the time of the 
Wars of the Roses that doctrine had become thoroughly elaborated and the decisions 
upon the effect of the statute begin about that time. The King gained everything by 
the statute. Every alienation compelled the grantee to hold of him, for the grantee 
could not hold of his grantor by the terms of the statute. This view is confirmed by 
the fact that prior to the statute De donis deeds are found requiring the grantee to 
hold of the chief lord of the fee, who was probably the grantor’s immediate lord. 
It is apparent that both the reversion after estates tail and the right of entry after 
condition broken would not be affected by this statute. 

1 The authorities of Gray are rejected in First Univ. Soc. v. Boland, 155 Mass. 171. 

2 Blackstone confounds base fees with determinable fees and fees upon condition. 
2 Bl. Comm. 110, 154. 

8 Kent confuses fees subject to conditional limitations with base fees, fees deter- 
minable, and fees upon condition. 4 Kent Comm. 8. He follows Blackstone with 
some confusing additions of his own. 

* The list from Coke to Preston is given in 3 L. Quart. Rev. 403. 
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does not happen, must forever remain liable to happen. Of the 
fees made subject to special limitation there are two species: 
(a) created by the sovereign power ; ? (4) created by individuals. 

(a) The general government, by its mineral laws, confers upon 
the citizen who makes a valid mineral location, an estate which 
endures so long as the locator performs the annual assessment 
work vpon his claim.2 This estate descends to the heirs, and is 
alienable in fee. In the hands of the grantee, or devisee, or heir, 
it is the same kind of an estate. It seems to fulfil the description 
of a determinable fee,> yet it has been held to be not subject to 
dower.® Similarly, an entryman of a portion of the public domain 
not mineral obtains by his entry something which corresponds very 
closely to a determinable fee.’ 

If the theory of a taking of land under eminent domain by a 
public service corporation were that the government took the land 
upon payment of full value, and thereupon conveyed it to the cor- 
poration, to be held so long as it was used for the public purpose, 


1 Challis, Real Prop. 227. It is said in Tiedeman on Real Property, § 385, that a 
limitation upon a contingency which must at some time happen, leaves a reversion in 
the grantor. He instances a gift to A and his heirs as long as a certain tree stands. 
He cites as his authorities 1 Preston Est. 440 (but Preston does not so say), and 1 
Washburn, Real Prop.go. Ayres v. Falkland (1697), 1 Ld. Raym. 325, says that merely 
a possibility of reverter remains after the gift of such an estate. This authority seems 
conclusive. 

2 The statute Quia emptores could not apply to the sovereign. Blackstone’s de- 
terminable fee, created by the sovereign, the limitation of the barony of Lisle to John 
Talbot and his heirs tenants of the Manor of Kingston Lisle was, however, a limita- 
tion of a dignity, not of land. There seems to be a species of estate formerly existing 

‘by customary law, now by force of 14 and 15 Vict. cap. 94, in the mining regions of 
Derbyshire, which answers very closely to a determinable fee. See Bainbridge on. 
Mines (4th ed.) 141; McSwinney on Mines 500. 

‘8 Jackson v. Roby, 109 U. S. 440; O’Reilly v. Campbell, 116 U. S. 418. No patent 
is necessary. 

* Forbes v. Gracey, 94 U. S. 762; Belk v. Meagher, 104 U. S. 279; Gwillim v. Don- 
nellan, 115 U. S. 45; Noyes v. Mantle, 127 U. S. 348. 

5 Some of the cases loosely speak of the mining claim as an estate upon condition. 
But no entry is necessary to determine the estate. It is true that the mineral claimant, 
by resuming work, may restore his rights, but that fact does not alter the legal situa- 
tion. But see Benson M. Co. v. Alta M. Co., 145 U. S. 428, and Black v. Elkhorn M. 
Co., 163 U. S. 445, where the court uses some very extraordinary language as to the 
estate. 

6 Black v. Elkhorn M. Co., 163 U. S. 445. This case is put upon a wholly unten- 
able ground. The decision in the Circuit Court of Appeals is put upon a much safer 
ground. See Black v. Elkhorn M. Co., 52 Fed. Rep. 859. The customary mining estate 
in Derbyshire was subject to dower. Bainbridge on Mines (4th ed.) 141. 

7 McLane v. Bovee, 35 Wis. 27. 
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the estate given to the corporation might be considered a deter- 
minable fee; but the different theory of an easement seems to 
have prevailed, and the statute Quza emptores has nothing to do 
with easements.? 

(6) There are a number of cases which have supported, either 
by way of dictum or actual decision, the creation of determinable 
fees by private individuals. The decision in each case is put 
upon the ground that a fee can be made subject to a collateral 
limitation. 

In Moulton v. Trafton? the facts that appear show that Shirley 
and wife had conveyed to Moulton certain land, reserving a parcel 
thereof stated in the deed to have been conveyed to Trafton so 
long as said Trafton occupied it with mills. Trafton had conveyed 
to Trafton the defendant, but there was no deed from Shirley to 
Trafton. The court must have held the reservation to be an excep- 
tion. It construed the deed as conveying to Moulton all of the 
land excepting a determinable fee in the portion covered by the 
exception; and it seems to have been held that the deed conveyed 
that portion to Trafton. The deed must have been held to have 
conveyed from Shirley to Moulton the possibility of reverter after 
the determinable fee. 

The same ruling was made where the grantor reserved to him- 
self, out of the land conveyed, a parcel thereof so long as a store 
stood thereon.? This was held to reserve to the grantor a fee 
determinable. In both of these cases from Maine the statements 
of the court are purely dicta. In the first case an exception, in 
the second case a reservation, regardless of the extent of estate 
excepted or reserved, defeated the plaintiff. It was not necessary 
to characterize the estate. But it seems reasonably certain that if 
the question ever arises, that court will sustain what it calls “a base, 
qualified, or determinable fee.” 

In Pennsylvania, a state where Quia emptores is probably not in 
force,* it was held that a gift of land, so long as the same was not 
built upon, and was used in connection with a certain jail, created 
a determinable fee, which was held to have reverted to the grantor’s 


1 See Wiggins Ferry Co. v. Ohio, etc., R. Co., 94 Ill. 83, where the court thought it 
was dealing with a determinable fee. 

2 64 Me. 218. Whether a reservation or exception was involved, see Gould v. 
Howe, 131 Ill. 490. 

8 Farnsworth v. Perry, 83 Me. 447. 

# Gray, Rule against Perp. § 26. 
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successor in interest, when the land ceased to be used in connec- 
tion with the jail? It was said expressly that this was not an 
estate upon condition. 

In Grant v. Allen? a devise to a wife in fee, provided, however, 
that in case she married again the land should be divided among 
testator’s children, was said to have created “a base or qualified 
fee” in the wife. But it ought to have been apparent to the court 
that this was a conditional limitation, which was good as an execu- 
tory devise. The Illinois court reached the same conclusion in 
regard to a similar devise in Illinois. It was called ‘“‘a base, or 
determinable fee.” 4 

The preceding cases were decided without any reference to the 
statute Quia emptores. It was assumed on the authority of Black- 
stone that “a base, qualified, or determinable fee ” could be created. 
But in First Univ. Soc. v. Boland,® the court met the proposition 
fairly, and held that there was no legal impediment to the creation 
of adeterminable fee. It was held that a gift of land in fee so long 
as it should be used for the propagation of certain religious doc- 
trines, and when diverted from that purpose, remainder in fee to 
certain persons named, created a determinable fee with a possibility 
of reverter in the grantor and his heirs. The remainder over was 
held void for remoteness, but the possibility of reverter was held 
not to be within the rule against perpetuities. The statement as 
to the nature of the fee was dictum, for it was not necessary to 
decide whether the estate was a fee upon condition or a deter- 
minable fee. 

An exceedingly peculiar determinable fee was held to have been 
created by a testator who devised certain lands, upon which an 
insane asylum was situated, to three persons named, to have and 
to hold the same so long as the devisees carried on upon the land 


1 Slegel v. Lauer, 148 Pa. St. 236. Earlier cases decided the same point. 
2 100 Mo. 293. Challis, Real Prop. 230, would probably call this a determinable fee, 
but that authority is not cited in the opinion. If the limitation had been to the wife 
and her heirs until she remarried, without any limitation over, this court would logi- 
cally be compelled to hold that the estate created was a determinable fee. 

3 The contingency must have happened within the limits assigned by the rule 
against perpetuities. 

4 Becker v. Becker, 206 Ill. 53. 

5 155 Mass. 171. The court seemed to think that there was some reason for assum- 
ing the rule in Massachusetts to differ from the rule in England. The remainder in 
fee after the determinable fee is void not on account of remoteness, but because a fee 
cannot be limited after a fee, except by the aid of the statute of uses, or of wills, or 
some statute permitting a deed to be so drawn. 
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an institution for the insane.’ It was further provided that if the 
devisees should at any time deem it inexpedient or unprofitable to 
carry on the institution, then on their written request the testator 
directed his executors to sell the real estate and divide the pro- 
ceeds among certain persons, three of whom were the devisees. 
The case arose upon a bill in equity to ascertain the interests of 
the respective parties? It would seem therefore that the court’s 
holding that this was a fee in the devisees, determinable upon 
the written request of two of them, was not dictum.’ 

The case of Aultman Co. v. Gibson’s Guardian ‘* was a devise to 
the wife during widowhood, remainder to the children, the children 
of a deceased child to take in place of its parent. It was held 
that such child, living at the death of the testator, took a fee 
determinable upon his dying during the life of the wife, and since 
the estate of one child had been sold upon execution in his life 
and the child had died before the wife, the execution purchasers’ 
estate was thereby determined. | 

The foregoing cases would, no doubt, be considered as au- 
thorities for the proposition that a determinable fee can now 
be created by individuals other than the sovereign. 

The second class of what the courts call determinable fees arises 
upon gifts of fees conditioned upon a failure of issue. Some of the 
instances are easily explained as executory limitations, others can- 
not be so explained. The cases turn upon the point whether the 
gift over is upon an indefinite failure of issue, 2. ¢. at any time after 
the donee’s death, or upon a definite failure of issue confined to 
the date of the grantee’s death.> The difference between the two 


1 McFarland v. McFarland, 177 Ill. 208. This should have been considered noth- 
ing more than a life estate, but under the section of the statute which gives a fee unless 
a smaller estate is indicated, it was held to bea fee. 

2 The grounds of jurisdiction do not very clearly appear. 

% In other words, the devisees were given the power to deprive themselves of a fee, 
even though they refused to continue the testator’s cherished asylum. Quere, if the 
devisees conveyed by warranty deed a fee simple and then determined their fee by 
direction to the executors, could they share in the proceeds of the executors’ sale? 
Or would their equitable estate enure to their grantees after the grantees’ fee was 
determined ? 

* 67 S. W. Rep. 57 (Ky.). The children either took a vested remainder in fee, or 
they took an estate tail, which the statute converted into a fee. The decision is ex- 
actly what it would have been at common law, if the child had an estate tail. The 
remainderman in tail sells only his interest. 

5 It is not necessary to notice the case of a failure of issue confined to the life of 
the testator. See Matter of New York, etc., R. Co., 105 N. Y. 89. 
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limitations is perfectly clear! In case of a gift over upon an indefi-. 
nite failure of issue, which is always favored by the English law,? 
an estate tail is created in the first taker and the remainder over in 
fee is a vested remainder.® But in case of a gift over upon a defi- 
nite failure of issue, the grantee takes a life estate, the issue take 
by implication a remainder in fee, which is contingent, and the 
gift of the remainder over in fee is an alternative contingent re- 
mainder.’ After these two contingent remainders there is always a 
reversion in the grantor, which is a true reversion and not a mere 
possibility of reverter.® 

The decisions in the cases to be noticed are complicated by the 
fact that in most of the states there are statutes which convert 
estates tail either into estates in fee simple in the donee in tail,’ or 
into a life estate in the donee in tail with a remainder in fee to the 
issue in tail, who take under the terms of the gift® It must be 
reasonably apparent that every state which has such a statute must 
recognize the statute De donis as in force, for it is by that statute 


1 See Gray, Rule against Perp. §§ 211-213. 

2 2 Jarman on Wills 337, 408, 416. 

% Boatman v. Boatman, 198 Ill. 414; Chapin v. Nott, 203 Ill. 341. See Gray, Rule 
against Perp. § 111. But in Hanley v. Kansas, etc., Co., 110 Fed. Rep. 62, land was 
devised to a trustee and his successors for two hundred years, remainder in fee to 
the county upon trust. The trust for two hundred years was to permit a former slave 
of the testator and the children of her body and their descendants to receive the rents 
and profits. There were other provisions in the will, but they are not material to the 
court’s decision. On the authority of Gray, Rule against Perp., the remainder was held 
bad for remoteness. It is singular that a work so carefully precise in its statements 
should have produced this extraordinary decision. 

4 Burton v. Black, 30 Ga. 638; Wetter v. Cotton Press Co., 75 Ga. 440; Gray, 
Rule against Perp. 113, citing the older cases, Loddington v. Kime, 1 Salk. 224, Doe 
v. Holme, 3 Wils. 237; Goodright v. Dunham, Doug. 234 (per Lord Mansfield) ; 
Fearne, Cont. Rem. 225; Peoria v. Darst, ror Ill. 609. 

5 The old cases cited in the last note show that the alternative remainder must be 
contingent, and to the same effect, Peoria v. Darst, 1o1 Ill.609, but Chapin v. Nott, 203 
Ill. 341, Boatman v. Boatman, 198 III. 414, wrongly held the second remainder to be 
vested. This is impossible, for a life estate with a vested remainder in fee exhausts 
the whole estate. There would be no room for a contingent remainder in fee. The 
court seemed to have forgotten that all remainders in fee after a contingent remainder 
in fee must also be contingent. Allison v. Allison Ex’rs, 44 S. E. Rep. 904 (Va.). 

6 Gray, Rule against Perp. §§ 11, 113.a. But in Dunwoodie v. Reed, 3 Serg. & R. 
435, Chief Justice Tilghman says that two alternative remainders in fee are but the 
limitation of one indefeasible estate in fee. This is certainly plausible, but it must 
be wrong, for it puts the fee in abeyance. 

7 Indiana, Maryland, Mississippi, North Carolina, New York, Virginia, and other 
states. 

8 Tllinois, Missouri, and New Jersey are instances of this class. 
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alone that estates tail exist.1 The difference in the statutes as to 
estates tail creates two very well marked classes. 

Wherever an estate tail is converted by statute into a fee 
simple an unexpected obstacle is put in the way of grantors or 
testators who desire their real property to descend to the issue of 
a given person, and, if that issue fails, to still further control the 
devolution of the property. If the property is given over upon an 
indefinite failure of the issue, an estate tail is created, which the 
statute converts into a fee simple in the first taker, with the result 
that the first taker acquires full power of alienation, and at the 
same time the remainder over is absolutely void as a remainder, 
and is void as an executory devise because the failure of issue is 
not confined to a period within the rule against perpetuities. 
Hence the courts in those states have considered themselves justi- 
fied in holding that the words “ dying without issue” mean a failure 
of issue at the donee’s death. This does not help the matter to any 
extent, since the donee under such a limitation would take merely 
a life estate, there being a remainder in fee to the issue. Hereupon 
the courts go further and say that the donee takes a fee simple de- 
terminable upon his leaving issue him surviving. This step seems 
to be taken in order to give the donee the power to alienate a fee, 
but since he can alienate only a determinable fee which may be 
defeated by his dying without issue surviving, it is difficult to see 
how the situation is improved, or how the determinable fee, ex- 
cept on the ground of probability, is worth more than a life 
estate. 

Some of the cases show the most astonishing confusion in the 
minds of the judges. In one opinion? the court holds a condi- 
tional limitation of a fee after a fee to be good in a deed not oper- 
ating under the statute of uses, for the reason that it is good under 
the statute of uses, and that statute was merely declaratory of the 
common law. In the same opinion it was said that a conditional 
limitation of a fee after a fee upon a definite failure of issue was 
what ‘Lord Coke” calls “a base or qualified fee.” Comment 
upon such amazing deliverances is unnecessary. 


1 In Rowland v. Warren, to Ore. 129, it is suggested that such a statute repeals 
the statute De donis. If so, the old conditional fee at common law must be restored 
as it exists in South Carolina, where the statute De donis has never been in force. In 
regard to another statute as to estates tail it was argued that the conditional fee at 
common law was restored, but the court held otherwise. Frazer v. Supervisors, 74 
Ill. 282. 

. 2 Bryan z. Spires, 1 Leg. Gaz. 191. The case is referred to simply as a curiosity. 
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The case of Grout v. Townsend! arose in New York, where a 
statute converts an estate tail into a fee simple. The court in 
this case was of opinion that a devise to a woman and the heirs of 
her body forever, but if she died without issue, remainder over in 
fee created an estate tail in the woman, which the statute con- 
verted into a fee simple, and that therefore the remainder over was 
void as a remainder but good as an executory devise, because the 
failure of issue was upon a definite failure of issue at the donee’s 
death. The conclusion was there reached that the woman took a 
fee simple determinable upon her dying without issue surviving 
her. It is not often that a court can hold the very same words to 
mean both an indefinite failure of issue in order to create an estate 
tail and a definite failure of issue in order to create a determinable © 
fee.? 

The case of Davis v. Hollingsworth ® presents the case of a gift 
by deed in a state where every executory limitation which is pos- 
sible in a will is also good when contained in a deed. A gift was 
made to a daughter and her child or children should any be born 
to her, but in the event that the daughter should die without any 
child or children surviving her, the land should revert to the donor 
if living, or to his heirs if he was dead. The court construed this 
to mean that if the daughter died without issue living at her death, 
the limitation over should take effect. The limitation over was 
simply the reversion which the law implied, and hence the gift, 
under the doctrine of Wild’s case, was an estate tail, but even if 
not so, it was a life estate in the daughter, contingent remainder 
to the issue living at her death. The daughter, never having 
had a child, alienated in fee, then a child was born, who after, 
the daughter’s death brought ejectment. The daughter was held 
to have taken not an estate tail but a fee determinable upon her 
leaving issue. Thus it appears by construction that the statute 


1 2 Denio 336. The court seems to have decided at last that the limitation was to 
the woman and her heirs until she died without issue her surviving. Even Challis, 
Real Prop. 228-233, in his list of conditional limitations, shifting uses, and special 
limitations, which he classes as determinable fees, does not venture on such a qualified 
fee as the one stated in this case. It is needless to say that it was a life estate to A, 
implied contingent remainder in fee to the issue, if the limitation was upon a definite 
failure of issue. 

2 See Mott v. Fitzgibbon, infra, for a similar case. 

3 113 Ga. 210. In this case the daughter’s child had the fee simple. The limita- 
tion cannot be construed to be to the daughter for life, contingent remainder in fee to 
the unborn children. 

* 6 Rep. 17. 
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De donis is repealed, and that the old conditional fee at common 
law is restored to the extent that the issue must not only be born, 
but survive the donee, in order to give the donee a fee simple.? 

In Mott v. Fitzgibbon? a gift to a son for life, and upon the 
death of the son without issue, remainder over in fee, was held to 
be an estate tail in the son converted into a fee simple by statute, 
but this fee was determinable upon the son dying without leaving 
issue him surviving. This opinion is manifestly absurd, since a 
definite failure of issue means that the issue take as purchasers, 
whereas in case of an estate tail the issue must take by descent. 

By statute in the state of Kentucky any limitation that is good 
in a will is good in a deed, and by a second statute any limitation 
after an estate tail is good if it would have been good when limited 
after a fee simple. It is plain that the first statute cannot apply 
to estates tail, unless the first statute is read into the second. 
With the statutory law in this condition a deed was made to B and 
the heirs of his body, and if he should die without issue, remainder 
over in fee.2 B had alienated, but had died leaving issue. He was 
held to have taken a fee determinable, and upon his death fulfilling 
the condition, his grantee took a fee simple absolute.‘ 

In this second class of determinable fees arising from gifts subject 
to a failure of issue, decisions are met which are based upon a 
statute which converts a fee tail, of which any one shall become 
seized, into a life estate in the donee, and “ the remainder shall pass 
in fee simple absolute to the person or persons to whom the estate 
tail would, on the death of the first grantee, devisee, or donee, in 
tail, first pass, according to the course of the common law.”*® This 


1 The existence of issue is thus given a retrospective operation. 

2 107 Tenn. 54. The remainder in fee could not be an executory devise. If it was 
after an estate tail, it was vested; if it was after a definite failure of issue, it was con- 
tingent. Viewed from any standpoint, the decision is inexplicable. But in Scottish- 
Am. Co. v. Buckley, 33 So. Rep. 416 (Miss.), a deed to three sons in fee, and if 
either died without leaving a child or children surviving, remainder in fee to survivor 
or survivors or their children, was held to be a vested remainder in the survivor. 
In Whitfield v. Garriss, 42 S. E. Rep. 568 (N. C.), on a similar limitation it was held that 
a devise to A, but if he died leaving no heirs, remainder over, gave a determinable fee. 

8 Louisville T. Co. v. Erdman, 58 S. W. Rep. 814 (Ky.). In Kentucky the court has 
argued itself into the belief that estates tail are unlawful, in spite of the fact that the 
statute expressly recognizes their validity. 

* See also Calmes v. Jones, 63 S. W. Rep. 583 (Ky.). In Martin v. Hafer, 82 N. W. 
Rep. 1053 (Mich.), another unique decision of this description may be found. 

5 Starr & Curtis 917. The framers of this statute evidently supposed that the 
statute De donis was a part of the common law. See Frazer v. Supervisors, 74 Ill. 282, 
where it is held that this statute did not restore the common law. 
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statute no doubt applies to estates in remainder as well as in 
possession.} 

The first inference from this statute would be that since the 
persons to take in remainder on whom the estate would descend 
cannot be ascertained until the death of the first taker, the re- 
mainder in fee is contingent.2 The statute simply transforms the 
estate tail into a limitation to the donee for life, remainder in fee 
to the issue surviving at the death of the donee in tail. It is, 
so far as the limitation is concerned, wholly immaterial whether 
the gift is to A and the heirs of his body or to A for life, remainder 
to his issue him surviving. The statute causes the former limita- 
tion to be the latter. The statute, of course, abolishes the Rule in 
Shelley’s case as to estates tail. Before the statute a remainder 
in fee after an estate tail was vested.* But under the statute the 
limitation would read as if it were to A for life, contingent remainder 
in fee to his issue him surviving, but if A die without issue him 
surviving, contingent remainder over in fee to B. 

The first remainder in fee must be contingent; it cannot be 
vested, otherwise the second remainder would be bad. The second 
remainder must be contingent, for it follows a contingent remainder 
in fee. Both remainders can be valid only on the ground that they 
are alternative contingent remainders. This is the rule of the 
common law. 


But singularly enough, in the state of Missouri a totally different 
view of the statute gives a life estate to the donee in tail, and the 
remainder in fee vests in the issue as soon as any issue comes into 
being.’ This, of course, makes the estate vest in the children of 


1 It is treated as applying to remainders in many of the following cases. The statute 
which turns estates tail into estates in fee simple does so apply. Vanderheyden z. 
Crandall, 2 Denio 9; Van Renssalaer v. Kearney, 11 How. (U. S.) 297. 

2 See Olney v. Hull, 21 Pick. 311; Smith v. Rice, 130 Mass. 441; Thomson v, 
Ludington, 104 Mass. 193; Dunwoodie v. Reed, 3 Serg. & R. 435. 

3 Frazer v. Board, 74 Ill. 282; Cooper v. Cooper, 76 Ill. 57 ; Lehndorf v. Cope, 122 
Ill. 317. 

¢ Boatman v. Boatman, 198 Ill. 414; Chapin v. Nott, 203 Ill. 341. In Smith z. 
Kimball, 153 Ill. 368, the court had said that a fee could not be limited after an estate 
tail. It followed 4 Kent Comm. 275, where the statement is made, but Kent was con- 
fused and was stating the rule as to chattels. 

5 No remainder in fee can be limited after a fee except by way of alternative 
remainder. See the cases next cited. 

6 Loddington v. Kime, 1 Salk. 224; Doe v. Holme, 3 Wils. 237 ; Goodright v. Dun- 
ham, Doug. 234; Fearne, Cont. Rem. 225; Allison v. Allison Ex’rs, 44 S. E. Rep. 904 
(Va.); Peoria v. Darst, ror Ill. 608. 

7 Garth v. Arnold, 115 Fed. Rep 468 (C.C. A.): A deed was made to A, habendum 
to A and the heirs of his body. A had seven children at the date of the convey- 
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the donee. The remainder is construed to be a class, and opens 
to let in afterborn children.! But if a child dies without issue before 
the death of the first taker, the vested remainder is not thereby 
divested, but the heirs of the deceased child take? This ruling 
makes the limitation by the statute read to A for life, remainder in 
fee to his children, without more. Under this ruling, if A has two 
children and one child dies without issue before A, the fee in 
remainder upon the death of A does not vest in possession in the 
issue of A, the single child surviving, but one half of the devise 
vests in possession in the heirs of the deceased child. Yet the 
statute says that the remainder in fee after the life estate shall 


_ pass to the person or persons to whom the estate would go on 


the death of the first grantee. Again, suppose a remainder in fee 
to be limited over after an estate tail; it is destroyed by the birth 
of a child to the donee in tail. It cannot take effect as an execu- 
tory devise to defeat the remainder in fee in the child and its heirs. 
Before the birth of a child it was not an executory devise, for at 
common law it was a vested remainder, and under the statute it 
was a contingent remainder.’ Another astonishing result is that 
if in Missouri an estate is given to A, remainder in fee to B, and 
A has a child living at the time of the gift, the remainder over 
is neither remainder nor executory devise.* 


ance. In the lifetime of A three children died without issue. The remainder created 
by the statute was held to be vested, and the heirs of each of the three deceased took 
one seventh in remainder. Had there been a remainder over after the estate tail, the 
court would never have reached this astonishing conclusion. The court treated the 
statute. as if it made a limitation to the first taker, remainder in fee to his children. 
In the Circuit Court (Armold v. Garth, 106 Fed. Rep. 13), on the authority of the Mis- 
souri cases, Emmerson v. Hughes, 110 Mo. 630; Clarkson v. Hatton, 143 Mo. 47, the 
remainder was properly held to be contingent. Whether the courts of Missouri will 
follow this high Federal court remains to be seen. 

1 Garth v. Arnold, supra. 

2 Garth v. Arnold, supra. In any event the court ought to have held that the failure 
of a child’s issue before the death of the first taker, divested its remainder. 

8 Since a remainder after an estate tail must necessarily be upon failure of issue, the 
only other alternative is to say that under the statute the limitation is to A for life, 
remainder in-fee to his children, but if A die without having had issue, remainder over. 
These two remainders in fee would probably be considered alternative. 

4 This must be the result. It may be considered a good executory devise until the 
issue comes into being. The limitation reads according to the above ruling: to A for 
life, remainder in fee to his unborn children, but if A dies without issue surviving him, 
remainder over. Now, if no issue of A be born, the executory devise may take effect. 
But since the remainder in fee vests in the issue as soon as born, the executory devise 
over is gone, for the remainder descends to the heir general of the issue. It is not as 
if the limitation read to A for life, remainder to his children, but if any child dies in the 
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In Illinois, on the other hand, the courts have reached a conclu- 
sion diametrically opposed to the above result. In order to avoid 
the effect of the statute as to estates tail, they began by holding 
that a gift over upon a failure of issue would be treated as a gift 
over upon a definite failure of issue, to wit: a failure of issue at the 
death of the grantee. But this was wholly unnecessary, for that 
had been held to be the effect of the statute. Wherever a gift was 
made to a man and the heirs of his body, the statute was applied, 
and the gift was held to be a life estate in the donee, remainder in 
fee to those answering the description of heirs of the body at the 
death of the donee. Wherever a gift of the remainder in fee was 
made upon failure of issue, the court held it to be a definite failure 
of issue, and construed the first remainder to the issue to be con- 
tingent, and the second remainder to be an alternative contingent 
remainder.’ Then there came a period when the court held that 
the grantee took a fee determinable upon his dying without issue.‘ 
But in the latest case the court has returned to its first theory of 
two alternative remainders.® 

But the court appears to have taken a peculiar view of the first 
contingent remainder in the issue in tail. That remainder seems, 
according to the court’s decision, to vest in the issue in tail when 
born; but if the issue dies in the lifetime of the first taker, its 
share descends only to its issue,® and not to the heir general of the 
deceased child, and if it dies without issue during the lifetime of 
the first taker, that particular issue is eliminated, and at the death 
of the donee in tail the issue then living take the remainder in fee. 
It thus appears that during the lifetime of the donee the remain- 


lifetime of A, his share to go to the survivor, and if all the children die in the lifetime 
of A, then over to B in fee. Wilbur v. McNulty, 75 Ga. 463. In the latter case the 
vested remainder 1n a living child becomes divested on its death in the life of A. See 
Smith v. West, 103 Ill. 332, incorrectly decided. 

1 Friedman ». Steiner, 107 Ill. 125; Peoria v. Darst, ror Ill. 608. 

2 Blair v. Vanderclum, 71 Ill. 290; Lehndorf v. Cope, 122 Ill. 317; Lewis v. Pleas- 
ants, 143 Ill. 271, and other Illinois cases until the decision of Melzen v. Schopp, 202 
Ill. 275. 

8 Peoria v. Darst, ror Ill. 608, citing Loddington v. Kime, 1 Salk. 224. 

* Friedman v. Steiner, 107 Ill. 125; Summers v. Smith, 127 Ill. 645; Post v. Rohr- 
back, 142 Ill. 600; Smith v. Kimball, 153 Ill. 368; Lombard v. Witbeck, 173 Ill. 396; 
Koeffler v. Koeffler, 185 Ill. 261; Chapman v. Cheney, 191 Ill. 574; Gannon v. Peter- 
son, 193 Ill. 372; Bradley v. Wallace, 202 Ill. 239. 

5 Chapin v. Nott, 203 III. 341. 

6 This appears to be an estate tail pur autre vie. There is strictly no descent to the 
issue of issue, but that issue holds as special occupant, although there is no such hint 
in any of the opinions. 
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der to the issue is treated as an estate tail; it becomes a fee simple 
upon the death of the donee in tail.1 If no issue survive the 
donee, the other remainder in fee takes effect. It thus appears that 
there is one species of estate tail upon which the statute has no 
effect. 

But the second remainder in fee, limited upon the definite fail- 
ure of the issue, has received even more remarkable treatment. 
Although it is a remainder in fee alternative to another remainder 
in fee, it is solemnly asserted by the court that it is a vested re- 
mainder,” because, being a limitation to a man and his heirs, there 
is always some ascertained person in being to take, if the prior 
estates determine.® This result is exceedingly startling, not to say 
astounding. It is impossible to limit a remainder in fee after a 
vested remainder in fee, and it is none the less impossible to limit 
a vested remainder in fee after a contingent remainder in fee.* It 
is in effect saying that the vesting of the prior contingent remainder 
in fee divests the subsequent vested remainder in fee.® 


1 Butler v. Heustis, 68 Ill. 594. In this case it is said that under the limitation of 
an estate tail, the first taker would take a life estate, the remainder would pass in fee 
simple to her children, opening to let in afterborn children and subject to be divested 
as to such as should die without issue. This statement is in fact dictum. In Voris v. 
Sloan, 68 Ill. 588, where a remainder was limited to C for life, remainder to the heirs 
of her body, and in case she should die without issue, reversion to grantor and his heirs, 
it was held that the dying without issue meant without having had issue. This hints 
at the old conditional fee at common law. Then it is said that this means a general 
failure of issue, that C took a life estate, remainder in fee vested in the heirs of C’s 
body at their birth, and as to the two children who were dead without issue, C took as 
one of the heirs. This decision is wholly incomprehensible. But the two cases above, 
delivered apparently at the same time, are irreconcilable. In Frazer v. Supervisors, 
74 Ill. 282, as to an estate tail, the court says that under the statute the heir takes at 
birth a fee simple. This is a startling commentary on nemo est heres viventis. It is 
further said that the children when born take an absolute fee. Later in Peoria v. 
Darst, tor II]. 609, it is said that the contingent remainder in fee of the issue in tail is 
a mere contingent right, and if the issue dies before the life tenant, nothing passes to 
the heirs by descent. This is perhaps the controlling authority. 

2 Boatman v. Boatman, 198 Ill. 414; Chapin v. Nott, 203 Ill. 341. Compare Chapin 
v. Crow, 147 Ill. 219, which appears to be contra. 

$ Chapin v. Nott, 203 Ill. 341. The inaccuracy of the definition of the Revised 
Statutes of New York here appears in all its baldness. See Gray, Rule against Perp. 
§ 107. 

* Loddington v. Kime, 1 Salk. 224; Doe v. Holme, 3 Wils. 237; Goodright v. Dun- 
ham, Doug. 234; Fearne, Cont. Rem. 225. These old cases are not very accurate in 
their expressions. It must be plain that “ without having had issue ” is a very different 
thing from “ without leaving issue surviving.” 

5 The court seems to have been driven to these decisions by an impression that a 
contingent remainder does not descend to the heirs. The court was wholly confused 
between the two meanings of the word “ vested.” See Gray, Rule against Perp. § 118. 
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It may seem that this discussion as to this statute had led us far 
afield from the subject of determinable fees. But the point of the 
matter is, that after considering the limitation over upon failure of 
issue in accordance with the rules of law, the court seemingly, in 
order to avoid the effect of giving the first taker merely a life 
estate, changed its ground to giving the first taker a determinable 
fee. Very frequently this view is taken in order to protect a pur- 
chaser from the first taker! In other cases the determinable fee 
seems to have been invoked in order to give the first taker an 
estate larger than a life estate, on some peculiar ground that was 
present to the court.? In two cases the court seemed to think that 
because the first taker was given an absolute power of alienation, 
he ought to be given a determinable fee,’ but at the same time have, 
during his life, an absolute power of alienation. In another case 
the determinable fee was invoked in order to destroy an attempt 
by a grandfather to make his estate inalienable until the end 
of the lives of his grandchildren,5 depriving them at the same 
time of any control over the income. The legal estate was given 
to trustees to hold until the death of the last grandchild upon trust 
to pay the income to the grandchildren, and upon the death of any 
grandchild to its issue, and in default of such issue to the survivor 


1 In Smith v. Kimball, 153 Ill. 368, a devise had been made to a woman, and should 
she die leaving no heirs, remainder over. She had issue living, and was attempting to 
force her title as a fee simple upon a purchaser. 

2 In Summers v. Smith, 127 Ill. 645, there being a gift over upon failure of issue, 
the same result precisely would have been reached, if the court had held that the first 
taker took a life estate, contingent remainder in fee to his issue surviving, contingent 
remainder in fee upon the definite failure of issue. Friedman v. Steiner, 107 Ill. 125, 
was a devise to the wife and her heirs and assigns, provided that in case the said wife 
died intestate and without leaving lawful issue her surviving, then over in fee. The 
court seemed to think that this could not be an estate tail on account of the word 
“assigns.” But that word did not, of course, alter the estate. The wife was held to have 
full power of alienation. If so, the devise over was necessarily bad. See note 3, 
infra. As a matter of fact the gift over upon intestacy was bad. See Gray, Restraints 
on Alienation §§ 59, 61-75, collecting many, perhaps all, the cases. Yet the court 
held apparently, because the wife was living, having had no issue, and the action was 
by a co-tenant for partition, that she ought to be given the largest estate possible, 
which was to them a determinable fee, with a full power of alienation by deed or by 
will. She had, it is needless to say, a fee simple absolute. 

8 Friedman v. Steiner, 107 Ill. 125; Koeffler v. Koeffler, 185 Ill. 261. In both cases 
the devise over was bad. Healey v. Eastlake, 152 Ill. 424; Jones v. Port Huron Co. 
171 Ill. §02; Saeger v. Bode, 181 Ill. 514; Dalrymple v. Leach, 192 Ill. 51. 

* See the first two cases cited in the preceding note. 

5 Lombard v. Witbeck, 173 Ill. 396. In some way the court added the equitable 
estate in the grandchildren to the legal remainder given to their issue to make up a 
determinable fee in the grandchildren. 
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or survivors ; the legal remainder in fee was given to the issue of 
the grandchildren surviving at the death of all the grandchildren, 
such issue taking fer stirpes. The court held the estate given to be 
a fee in each grandchild determinable during the life of the longest 
living grandchild upon the grandchild dying leaving no issue sur- 
viving, and made the fee in the three grandchildren determinable 
upon all three dying leaving no issue surviving, and created cross- 
determinable fees among the grandchildren. In some mysterious 
way the trustees were dispossessed of the accumulated income 
over which they had been given absolute control. The result is 
sufficiently extraordinary. 

It will be seen that all these cases are instances where an estate 
is given, but if the donee die without issue, remainder over. Ac- 
cording to the authority of other cases decided in Illinois, the 
limitation in every case ought to have been treated as creating 
contingent remainders. It does not help the situation to give 
the first taker a determinable fee, for such an estate is worth 
but little more than a life estate. A purchaser from the first 
taker, if he prays for more than a life estate, takes the risk either 
that issue will be born and survive, or that the issue, if in being, 
will survive the first taker. In either case such a title is not 
marketable. 

As a practical question there is not a very great difference in 
result between the theory of alternative remainders and the theory 
of determinable fees. If no issue be born, the first taker obtains 
but a life estate. If issue be born but do not survive, the first 
taker, under the theory of a determinable fee, has but a life estate, 
and the gift over takes effect as an executory devise; and under 
the theory of alternative remainders the first taker has a life estate, 
and the gift over takes effect as the vesting in possession of the 
estate in remainder. If issue be born and survive the first taker, 
the result as to those who take by descent is the same under both 
theories, but in the case of determinable fees the first taker’s aliena- 
tion is that of a fee simple, while under the theory of alternative 
remainders he has but a life estate, and can alienate no greater 
estate. 

The general result of these so-called determinable fees is that in 
the states which convert an estate tail into a fee simple the statute 
De donis is nullified by saying that no estate tail is created, and the 
statute as to estates tail is nullified by depriving the first taker 
of a fee simple absolute. If the land passes to the heirs, the heirs 
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of the body alone take on the theory of determinable fees. In the 
states which convert an estate tail into a life estate with remainder 
in fee, the statute De donis is nullified and the issue in tail are 
deprived of their fee by allowing the first taker to alienate. If the 
land passes to the heirs, only the issue in tail, the heirs of the 
body, can take, yet for the purposes of alienation the first taker 
obtains the fee simple absolute. The first taker’s estate for pur- 
poses of alienation is a fee simple, for purposes of descent is a fee 
tail, In both cases the character of the estate is altered at the 
moment of its devolution. 

The best commentary upon these cases is the straits in which 
the Illinois court was placed by a limitation over of this character. 
A testator devised land to his daughter for life, remainder in fee to 
her children and their issue, but if she died without issue, remain- 
der over to his sons. He conveyed to the sons the residue of his 
estate. The daughter was well along in years, she had been mar- 
ried for many years, and there was no probability of issue. The 
land was valuable, but was unproductive. The brothers were 
anxious to assist by conveying all their estate to the sister. It 
could be made productive by a building mortgage. The court 
under its decisions should have held this to be not a fee tail in the 
daughter (for in that case the contingent remainder in the children 
created by statute is indestructible*), but a life estate in the 
daughter, contingent remainder in fee in the unborn issue, con- 
tingent remainder in fee to the brothers.? The reversion of the 
testator had passed to the brothers in the residue of the estate.‘ 
The sister by a conveyance in fee to her brothers would have 
destroyed the contingent remainder in her unborn issue,® the con- 
tingent remainders to the brothers and the vested reversion uniting 
in the brothers, their conveyance to her in fee would have given 
her a fee simple absolute. The opinion does not disclose what 
the court thought about the matter, except that it is said that the 
daughter had a life estate and the children a contingent remainder. 
The above obvious solution seems not to have been suggested, and 


1 Gavin v. Curtis, 171 Ill. 640. 

2 Frazer v. Peoria Co. Supervisors, 74 Ill. 282. 

8 If this second remainder was vested as said in Boatman v. Boatman, supra, and 
Chapin v. Nott, supra, the contingent fee in the children was destroyed, or rather it 
never existed. 

* See Gray, Rule against Perp. 113 a, where the case of Egerton v. Massey, 3 C. B. 
N. S. 338, is explained. 

5 Fearne, Cont. Rem. 322, 323; Frazer v. Peoria Co. Supervisors, 74 Ill. 282. 
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the court was driven to the unique proceeding of entertaining a 
bill in equity against the unborn issue and of appointing a trustee 
for them, as well as for the daughter and the brothers, with power 
to mortgage. 

The conclusion to be deduced from all the cases herein is that 
in not one of them could the existence of a determinable fee prop- 
erly so called, necessarily arise. In every one of them except the 
Massachusetts case, it is perfectly apparent that the court did not 
take into consideration the nature of a determinable fee. 

It is, perhaps, needless to say that a true determinable fee is 
wholly unnecessary. Either the estate given should be considered 
a fee upon condition over which the law retains a control by con- 
trolling the right of entry, or the limitation ought to be considered 
as illegal. The instances of limitations upon failure of issue ought 
never to have been called determinable fees. If an estate tail be 
converted by statute into a fee simple, the creation of a determi- 
nable fee is nothing more than an attempt to nullify the statute and 
to give to the first taker of an estate tail a smaller estate than the 
statute gives him; but if the estate tail be converted by statute 
into a life estate in the first taker with remainder in fee to the issue 
in tail, the creation of the determinable fee is also an attempt 
to nullify the statute and to give to the first taker a larger estate 
than the statute gives him. The subject presents a curious study 
in the treatment accorded to statutes by the varying views of 
different courts. 


John Maxcy Zane. 


CuIcaGo, ILLINOIS. 
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APPEAL IN CRIMINAL CASES. 


THE LIMITATION OF THE RIGHT OF 
APPEAL IN CRIMINAL CASES. 


HOULD the right of a man convicted of crime to have his 
case reviewed by a higher court be limited, and if so to what 
extent? The practice prevalent in this country is to allow such 
appeal in all instances as a matter of right, and to give the appel- 
late court practically unlimited scope in its review. The limita- 
tion of the right which is now commonly proposed and which is 
suggested by the English system, is to confine the appeal to cases 
where the trial judge, in his discretion, reserves for review by the 
higher court some question of law which he considers doubtful 
and has decided adversely to the defendant. 

The reasons urged for continuing the system of unlimited appeal 
are obvious and cogent. They run along two lines: first, by ap- 
peal, errors and injustice committed by the trial court may be 
corrected; second, through fear of appeal prosecuting attorneys 
and judges are made more careful to avoid error. Our sense of 
justice is so highly developed and our imagination so keen to 
depict the horrors of unjust incarceration that, as a people, we are 
eager to leave open to the accused every opportunity to establish 
a reasonable doubt as to his guilt. We consider it so possible that 
any judge may, on occasions, whether through eryor, prejudice, or 
ignorance, fail to give a fair trial, that we want the court’s action 
open to the test of review before any man is irrevocably sent to 
jail.. We so dread the consequences that might arise from cutting 
off the right of appeal, that the minds of most of us are not open 
to the suggestion. 

Yet the reasons which may be advanced in favor of limiting the 
right are strong. First, as a preliminary consideration, it is urged 
that there must be a final determination somewhere. Shall it rest 
with a body of judges schooled more in abstract law than in human 
nature, studying not the living witnesses but printed records; or 
with a jury of twelve common men who have the flesh and blood, 
the tones of the voice, the flinch of the liar, the steady eye of truth 
under their observation? For, although in theory the appellate 
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courts consider chiefly questions of law, in practice they are con- 
stantly passing on the issues of fact; and, after all, the problems 
of law they unravel have little to do with the fundamental question 
of guilt or innocence. Here is suggested the second reason, 
namely, that the criminal appeal in practice offers not so much an 
opportunity for the innocent to right their wrongs as a series of 
technical loopholes through some of which the guilty may escape. 
Thirdly, the opportunity of appeal is, in practice, possible only to 
the few who can afford it, and is therefore denied to the great 
majority of men convicted. Fourthly, the appeal results in long 
delay — and tardy determination of a criminal prosecution is not 
justice. Fifthly, the total effect of appeals, on account of the 
doors of escape thrown open thereby to the rich and closed to the 
poor, and on account of the long postponement in punishment 
which results from them, is to increase public disrespect for the 
processes and results of criminal law. And finally, there is a rea- 
son which is not familiar to those not intimately acquainted with 
criminal trials. Under our system the People have no right to 
appeal. No criminal judge need ever be reversed if only he will 
decide all questions in favor of the defendant. Almost all prose- 
cuting officers know what it is to have a guilty man escape because 
the trial judge, with his eye on his own record, has not the courage 
of his convictions to decide a contested point against the defendant. 
Thus the right of appeal opens loopholes of escape not only in the 
higher court, but in the trial itself, through the fear of a judge lest 
he be reversed. 

In all the arguments thus outlined on both sides, there is weight. 
So far as they go they are sound. The question, for one seekin 
a correct conclusion, is as to the relative weight to be given them. 
By the limitation of appeals some assurance of certainty would 
be sacrificed — as something of justice and celerity is now lost by 
allowing them as of right. On which side lies the balance? 

The question cannot be answered without a resort to experience. 
The actual occurrences must be studied impartially by those so 
situated as to be able to observe them. To give the results of such 
a study of conditions in New York County is the aim of this 
article. That county is chosen because the writer’s opportunity 
to observe has been limited to that place. The choice is justi- 
fied because the criminal business there transacted is probably 
more extensive and varied than the total business of most of the 
States. 
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The first set of facts attracting attention concerns the relative 
numerical importance of the appeal with reference to the total of 
all cases of conviction. It will probably come as a surprise to 
most readers to learn that of about eleven thousand persons found 
guilty on charges of felony in the New York County courts during 
the five years, 1898 to 1902 inclusive, not quite nine men in a 
thousand have had the judgment against them passed upon by an 
appellate court. Only in two and one half cases in a thousand 
has the judgment been reversed.! 

It is thus evident that in proportion to the total number of crimi- 
‘nals brought to justice, the number of those who profit by the 
right of appeal is exceedingly small. Those who argue for the 
continuance of the unlimited right of appeal may urge this fact 
as showing that we have the safety valve with remarkably small 
loss: that the escape of three men in a thousand is a small price 
to pay for the preservation of the opportunity to have gross errors 
committed in a trial rectified. 

On the other hand a study of the causes for the small number 
of appeals leads to a conclusion of very serious import. One who 
watches the cases as they run through the courts day by day, 
knows that the number of appeals is far from proportionate to the 
number of cases in which, to some degree of probability, error has 
been committed. Whether or not an appeal is taken depends very 


1 The exact figures are interesting. The Court of General Sessions and the Crimi- 
nal Term of the Supreme Court have exclusive jurisdiction of cases where indict- 
ments are found, that is, as a rule which in practice has rare exceptions, only in case 
of felonies. Petit larcenies, simple assaults, and almost all other misdemeanors are 
tried in the Court of Special Sessions. The figures here given, as in fact the whole dis- 
cussion in this article, have no reference to cases coming up in Special Sessions. 

During the five years, 1898 to 1902 inclusive, 11,011 indicted offenders were found 
’ guilty, 2,294 having been tried and convicted by juries, the rest having pleaded guilty. 
Of these judgments, 82 have as yet been reviewed by a higher court — five of which, 
having been affirmed in the Appellate Division, are still pending in the Court of 
Appeals. In addition there are thirteen other appeals pending which had not, on 
Jan. 1, 1904, yet been passed on by either of the higher courts. This does not include 
a somewhat lesser number of appeals in which notice was served, but which were 
abandoned. 

Of the cases already decided on appeal, reversals have ultimately been secured in 
twenty-five. If we count in cases still pending on the first day of this year, and assume 
that they will be decided on the same ratio of affirmances to reversals as those disposed 
of, and exclude the appeals which were abandoned, we get the following results : 

Percentage of appeals to persons found guilty, © .0086 
Percentage of appeals to persons convicted by jury, .041 
Percentage of reversals to persons found guilty, 0025 
Percentage of reversals to persons convicted by jury, .o12 
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little on the chances of securing a reversal, very greatly on the 
ability of the convict to pay counsel fees. It coststo appeal. The 
expense of counsel fees is certain, and there is a large contingent 
cost in case of failure. A very small number of convicted per- 
sons can afford it. The figures showing the proportion of ap- 
peals come very close to showing the proportion of defendants © 
who can afford to appeal. Thus we see that, with the exception 
of men indicted for murder in the first degree, where the state, in 
case of need, will bear the expense, the door of appeal is open to 
the rich man, closed to the poor. This very fact constitutes a 
glaring injustice. In practice the result of the right of criminal 
appeal is that there is one law for the rich, another for the 

poor. 

Though, indeed, appeals be few, they so frequently occur in 
notorious cases that their effect on the public estimate of the ad- 
ministration of criminal justice is great. The esteem in which the 
actions of criminal courts are held is a matter of no small impor- 
tance, for if punishment is to be a deterrent from crime it must be 
generally conceived to be swift, accurate, hard to escape, brook- 
ing no delay. Historically and in fact, the basis of criminal 
jurisprudence is the substitution of public punishment for private 
revenge. ‘‘ Vengeance is mine,” says the state, and the individual 
must allow his private grievance to be swallowed up in a theoreti- 
cal injury to the people as a whole. If public justice is swift and 
true, the individual is content. If not, he becomes restive, anar- 
chistic, prone to take the law into his own hands, ready in extreme 
cases to resort to lynch law. Consequently, if there be evils in 
connection with appeals, though numerically appeals are few, they 
are of great importance. 

The first alleged evil concerns the delays incurred. 

There is a general belief that justice in New York is tardy. Its 
slowness is almost proverbial. The facts, however, are in striking 
contrast with the popular notion. Careful records which have 
been kept by the District Attorney, during the year 1903, of the. 
length of time required for the disposition of indictments where 
the defendant was kept in the City Prison and not released on 
bail, show a remarkable celerity in their determination. In a total 
of about three thousand of these prison cases the average lapse 
of time from the date of original arrest to final judgment, includ-— 
ing the preliminary hearing before the magistrate, the presentation 
of the evidence to the Grand Jury, the finding of the indictment 
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and the final disposition, either by trial, plea of guilty, or discharge, 
was only eight days.! 

The popular impression springs from over-emphasis of the fla- 
grant cases. The average man knows that Molineux was acquitted 
of the murder of Mrs. Adams almost four years after her death; he 
does not know what the usual speed is. Some of these delays are 
due to slowness on the part of the District Attorney in bringing 
the case to trial. His excuse lies in the fact that he is overcrowded 
with somewhat more than four thousand felony cases in a year; 
and yet there can be no justification for such delays as sometimes 
occur. It is not with this cause, however, but with the delay re- 
sulting from appeals that we are here concerned. 

The average amount of time which has been required, in cases 
arising during the five years here under discussion, to bring a judg- 
ment to a decision on review by the Appellate Division has been 
fourteen months. That is for cases already decided. The twelve 
pending cases average, in lapse of time between conviction and 
Jan. 1, 1904, thirty-one months. These bring the total average 
up to at least 16.7 months. The average time required to take a 
decision from the Appellate Division to the Court of Appeals, in- 
cluding pending cases, has been at least six and one half months. 
The average time required to reach a final decision on appeals in 
capital cases where the appeal is direct to the highest court, the 
Court of Appeals, has been fifteen months. 

It requires no argument to show that such delay in the final 
determination of a criminal case is a great evil from the standpoint 
both of the prosecution and the defendant. 

The harm of it becomes even more apparent when we consider 
the extreme cases. The longest capital case—that of People v. 
Molineux — required twenty months for disposition on appeal. 
Even worse conditions have been tolerated in the cases before the 
Appellate Division. In March of 1898 a man named Koerner was 
convicted of murder in the second degree and sentenced to im- 
prisonment for life. In December, 1899, one Martin Regan was 


1 Of course pleas of guilty lower the average. But a man seldom pleads guilty until 
sufficient evidence has been amassed by the prosecution tosecure his conviction. The 
figures are for all prison cases, including murder cases. 

Bail cases are disposed of more slowly. They compose about one fourth of the 
total. There are no figures available concerning them, but it is quite exceptional when 
they are not disposed of within three months. The effort is constantly made to try 
prison cases first. 
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convicted of the same offence and received a like sentence. Ap- 
peals in both cases are still pending, — one almost six years old, 
the other over four. In both cases motions made recently by the 
District Attorney to dismiss the appeal were denied. In January, 
1897, two men, Valentine and Fender, were convicted of petit lar- 
ceny under an indictment and were sentenced to six months each. 
They secured astay. Seven years later the conviction was affirmed 
by the Appellate Division, and an appeal to the Court of Appeals 
is now pending. Naturally enough this case was heralded in the 
public press. Further examples are unnecessary. In all, during 
_ the five years in question, and not including the case last referred 
to, there were thirteen appeals which lasted over two years, of 
which five lasted over three years, one four years, and one over 
five. 

In estimating the causes and effects of these delays it should be 
recollected that in New York a man convicted of crime may apply 
to any justice of the Supreme Court in the state, or to the trial 
judge, for what is known as a Certificate of Reasonable Doubt. The 
effect of this process is to stay the execution of sentence and in 
most instances to liberate the convict on bail pending appeal. In 
other words, if a single judge can be found anywhere in the state 
who can be persuaded that there is a reasonable doubt as to 
whether the conviction will stand on appeal, the defendant can get 
out on bail while awaiting action by the higher court. The cer- 
tificate is granted on a reading of the record and argument of 
counsel, in some well-known instances on a very scant reading. 
Thus it not infrequently happens that the decision of a court 
presided over by a judge whose whole experience is in criminal 
law and whose whole attention for the time being was given to 
the case, is overruled and temporarily nullified by the decision on 
the record, made during odd moments, by a judge of no superior 
jurisdiction, whose business is entirely with civil actions, and who 
has had little or no experience in criminal law. 

What are the results? In five years! there were fourteen rever- 
sals when stays were granted. In at least nineteen? cases where 
stays were granted the judgment of the trial court was affirmed. 
So that the percentage of cases in which the stay was justified is 
slightly less than forty-two and one half. That the granting of a 


1 Cases arising 1898-1902 inclusive. 
2 Possibly in a few more. The records are not such as to satisfy one of their entire 
accuracy on this point. 
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stay tends to protract the appeal is to be expected. Of the four- 
teen exceptional cases of delay which have been instanced, stays 
were granted in nine. The average duratign of appeal in cases 
already decided has been six months longer in cases where there 
was a stay than where there was not. Sometimes when bail has 
been granted on a stay the defendant has failed to appear and bail 
was forfeited when the judgment was affirmed. This happened in 
three cases. One other result can best be indicated by example. 
Sam Park, the walking delegate, was sent to Sing Sing, convicted 
of extortion. In a few days he secured a stay and was released on 
bail. His release resulted in his conviction shortly after on another 
charge, and he went back to Sing Sing, where he is to-day. While 
out on bail, with his head close shaven, he led the parade on Labor 
Day through the streets of New York. The sight was ill calculated 
to increase public respect for the workings of the criminal law. 

Here then, in the delays of appeal, and in the practice whereby 
convicts may go out on bail pending the delay, are found what 
must be admitted to be great evils. However, they are evils which 
are capable of some correction. On September 1, 1902, a law 
took effect in New York State requiring appeals in capital cases 
to be brought to a hearing within six months unless the time 
should be especially extended. The new rule has taken effect in 
three cases, reducing the average duration of appeal from fifteen 
to eight months. The shortest case on record during the five 
years under consideration had been eleven months. There seems 
to be no good reason why the present allowance of one year 
to appeal in other cases should not be cut down and the hearing 
forced to as prompt a determination as is now required in capital 
cases. The abolition of the Certificate of Reasonable Doubt would 
also tend to minimize delay and would do away with other abuses. 
It is at best an unnecessarily sentimental provision of law. Surely 
the privilege of having a hearing on his appeal within a few months 
is consideration enough to show a man who has been found guilty 
of crime by the unanimous verdict of twelve impartial men. 

At best, however, some delay is inevitable under a system of 
appeals, and every such delay is to some degree an evil. 

We now come to the most important and at the same time most 
difficult part of our investigation. What, as a matter of actual 
facts, of the contention that appeals set free guilty men on tech- 
nical grounds rather than that they give the innocent a remedy 
for substantial injustice? 
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This must at best be largely a question of opinion. What is said 
here of course represents nothing more than the personal convic- 
tions of the writer. 

The test which should be applied to the decisions in which new 
trials were granted in order to answer the question at issue, is based 
on the assumption that the juries were correct in their decisions 
on the facts before them, — an assumption, by the way, in which 
we have so much confidence that upon it thousands of men are 
yearly sent to jail and hundreds deprived of life. Assuming that 
the jury were right on the facts before them, was the reversal based 
on technical errors in the trial not affecting the vital question of 
guilt or innocence, or was it because of some substantial injustice? 

A study of the decisions where reversals were had on cases 
arising during five years’ shows that there are at least nine in- 
stances where it would probably be generally agreed that the new 
trial was granted in the interest of substantial justice. In two? 
the ground for reversal was that essential elements of the crime 
charged had not been proved in the People’s case. It is not tech- 
nical to hold that a man must have offended against what is the 
law ere he shall be imprisoned. In one instance® the defendant 
was convicted of larceny where it was held that the facts proved 
by the prosecution showed that there was no larceny, the relation 
being that of debtor and creditor. In three cases‘ corroborative 
evidence was lacking where the law on broad principles of common 
sense requires it. In the three other cases ® evidence offered by 
the defendant was excluded by the trial court when it should have 
been admitted, and might very possibly have proved facts in the 
defendant’s favor which would have changed the verdict: surely 
an injustice which makes us heartily glad that the defendants had 
the right to appeal! 

The other sixteen cases, in varying degree, seem to justify the 
general opinion that men get new trials— which usually means 
freedom — on technical grounds, or for reasons based on an entire 
lack of confidence in the jury system. 


1 1898-1902. 

2 People v. Whiteman, 72 N. Y. App. Div. 90; People v. Hochstim, 76 N. Y. App. 
Div. 25. 

8 People v. Thomas, 83 N. Y. App. Div. 226. 

* People v. Gralleranzo, 54 N. Y. App. Div. 360; People v. Deschessere, 69 N. Y. 
App. Div. 217; People v. Miller, 70 N. Y. App. Div. 592. 

5 People v. Seldner, 62 N. Y. App. Div. 357; People v. Cahill, 62 N. Y. App. Div. 
612; People v. Bahr, 74 N. Y. App. Div. 117. 
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Three! of these reversals were for violations of the hearsay rule. 
In all of them the evidence improperly admitted had some pro- 
bative value, though slight, and in all it may well be contended that 
if the jury are to be trusted at all as weighers of evidence they 
could be trusted to have discounted the hearsay so that it could 
have done no substantial injustice. The case in which the vio- 
lation of the hearsay rule was most flagrant will suffice for illus- 
tration. The defendant? was indicted with others for murder. 
Shortly after his arrest a confession by one of his accomplices im- 
plicating the defendant was read to him, he being at the time under 
instructions from the police officer to say nothing. Evidence was 
admitted concerning this incident, including the contents of the 
confession. As an accusation made in defendant’s presence is © 
admissible only to show what answer he makes and as here the 
defendant was instructed not to answer and did not, the contents 
of the confession were purely hearsay and inadmissible. But what 
of substantial justice? Ina dissenting opinion Judge Hatch makes 
the following comments: “ No one, we think, can read this record 
without reaching the conclusion that the defendant was guilty.” 
“No member of this court has a reasonable doubt of the guilt of 
this defendant.” ‘The crime proved was most heinous in char- 
acter, and failure to punish it would constitute a gross miscarriage 
of justice.” ‘In the present case it can be safely said that the jury 
would have reached a like result if this statement had been entirely 
stricken from consideration by them.” In which conclusion Judge 
Hatch has since been justified. Through great efforts on the part 
of an unusually energetic prosecutor the evidence was again col- 
lected, and without the objectionable testimony the defendant was 
again convicted. 

Two cases were reversed because evidence was introduced of 
prior crimes. In one ® the witness who gave the objectionable tes- 
timony made such a bad impression that the case against the de- 
fendant was in fact hurt rather than helped by his appearance. Of 
course the Appellate Division could not know this fact from the 
printed record. The other was the Molineux case.‘ Here the 
chief ground of reversal was the admission of evidence concerning 


1 People v. Kennedy (Murder tst), 164 N. Y. 449; People v. Young (Murder 2d), 
72 N. Y. App. Div. 9; People v. Bissert, 71 N. Y. App. Div. 118. 

2 People v. Young, supra. 

8 People v. Romano, 84 N. Y. App. Div. 318. 

4 168 N. Y. 264. 
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a prior alleged murder, introduced on the theory that it tended to 
identify the defendant as the perpetrator of the crime charged in 
the indictment. By a vote of four to three the Court of Appeals 
held this evidence improper — not as lacking in logical relevancy, | 
but as being introduced in violation of a rule of law. Later, tried 
with this evidence ruled out, Molineux was acquitted. 

In three cases the reversal was because the higher court thought 
that the charge of the trial judge, while not incorrect, might have 
misled the jury. In two! of these the counsel for the defendants, 
who were present and alert to the impression being made by the 


- living words, raised no objection at the time. It was left for the 


court above to find in the printed record a way out of the convic- 
tion. In the third? there was, as additional ground, a fear lest 
the failure to allow a question on redirect examination of one of 
defendant’s witnesses might have caused a misapprehension. Of 
this case, Chief Justice Parker, in dissenting, remarks that the court 
was agreed, not only that the verdict was not against the weight 
of evidence, but thought that it was strongly supported by it. 
Another case,* akin to these, was where the conviction was of a 
police officer for neglect of duty. The main ground of reversal 
was that the charge of the trial court, while not incorrect so far as 
it went, was not sufficiently specific as to the defendant’s duties in 
the premises. It is indicated in the opinion that the evidence was 


amply sufficient to have warranted a conviction had the charge been . 
- proper. Of course, whether or not the lack of definiteness in the 


charge affected the jury improperly, is a matter of pure guesswork. 

In one case * a notorious forger, an ex-convict, was found guilty 
mainly on the testimony of two accomplices. Under the law, as 
it exists, they were held incompetent to corroborate one another. 
In another case ® where corroboration was necessary it was amply 
produced, but some evidence introduced for the purposes of cor- 
roboration failed to prove anything. It was not stricken out, hence 
the reversal. If it had had any probative force it would have been 
admissible ; not having it, it is hard to see how failure to strike it 
out substantially injured the defendant. In another case ® the de- 


1 People v. Schlesinger, 70 N. Y. App. Div. 199; People v. Cantor, 71 N. Y. App. 
Div. 185. 

2 People v. Zigouras, 163 N. Y. 250. 

® People v. Glennon, 175 N. Y. 45. 

* People v. O’Farrel, 175 N. Y. 323. 

5 People v. Swasey, 77 N. Y. App. Div. 185. 

6 People v. Wagner, 71 N. Y. App. Div. 399 
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fendant was convicted of arson for setting fire toa building. Tech- 
nical proof that the fire was of incendiary origin was carelessly 
omitted. This reversal may have been in the interests of substan- 
tial justice; at the same time one would think that if the testimony 
was sufficient to convince twelve men beyond a reasonable doubt 
_ that the defendant had set fire to the building, it must have been 
sufficient to justify the inference that the building was set fire to 
by some one. Fortunately, it was not hard to get together the 
witnesses on the second trial, the missing evidence was introduced, 
and the defendant again convicted, after the waste of much time 
and money. 

In the four remaining cases the reversal seems to have been 
based on the fact that the Appellate Division did not agree with 
the jury in its decision on conflicting testimony. In two! this is 
avowedly the case. In two others? the ostensible reason for re- 
versing was the refusal of the trial judge in the one case and failure 
in the other to charge that the failure of the prosecution to place in 
evidence a certificate of birth from a foreign country shown to be 
within the jurisdiction, could be considered by the jury as weigh- 
ing against the People in the issue before them as to a girl’s age. 
In both cases there was nothing to show that the certificates were 
properly certified so as to be admissible, and it is probable that if 
they had been introduced in evidence it would have been reversi- 
ble error. Of one of these decisions Van Brunt, C. J., in dissent- 
ing, says:* “It seems to me that the reversal in this case is based 
upon the heavy sentence which was imposed and not upon any 
error contained in the record.” Of these four cases it may be 
remarked that if there be anything in the theory that the bearing 
of a witness is of value in determining the weight of his testimony 
—and our jurisprudence is based on that theory—then the 
reversal of a verdict by an appellate court merely because their 
study of the record leads them to a different conclusion from what 
the jury reached as a result of seeing and hearing the witnesses, is 
not in the interests of justice. The jury, in a word, are more trust- 
worthy than the higher court, on questions of fact. 

It will be noticed that in the foregoing review of cases reversals 


1 People v. Feldman, 77 N. Y. App. Div. 639; People v. O’Brien, 48 N.Y. App. 
Div. 66. 

2 People v. Ragone, 54 N. Y. App. Div. 498; People v. Dickerson, 58 N. Y. App. 
Div. 202. 

8 People v. Dickerson, supra. 
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on the ground of violations of the hearsay rule and the rule for- 
bidding evidence of former crimes, have been classed as technical. 
The reason for this will appear more fully later. It is due to no 
lack of belief in those rules as, on the whole, invaluable guiding 
principles in the conduct of trials, but to the conviction that the 
error committed in allowing such evidence had no practical effect 
on the verdict of the jury that was substantially unjust to the 
defendant. 

We have thus ascertained that there is basis in fact for the as- 
sertions that appeals have caused intolerable delay, that they have 
- offered more technical loopholes for the guilty than opportunities 
for the innocent to correct substantial injustice, and that these op- 
portunities and loopholes are open to the rich and closed to the 
. poor. Serious as is the indictment against the present system of 
appeal which can be drawn upon these facts, we still are not con- 
vinced that the right of appeal should be cut off when we consider 
that, as we have likewise found, some instances have occurred 
where grave injustice would have been done had the right not ex- 
isted. One man, unjustly convicted, is of more moment than many 
guilty escaping through technicalities. 

The review of the reversals, however, suggests a way by which 
the right of appeal may be greatly limited without going so far as 
to run the risk of committing substantial injustice. The funda- 
mental theory upon which the suggestion about to be made is 
based, is that juries can be trusted. Our whole system is based on 
that theory, yet we have been far from consistent in following it. 
There are certain errors which may be committed in the conduct 
of a trial which, if juries are trustworthy, we can trust the jury to — 
correct. There are other errors which the jury cannot be sup- 
posed to correct. The present suggestion, in a word, is to limit 
the right of appeal to cases where error of the second sort is 
committed. 

To specify: There is little or no danger of substantial injustice 
from the erroneous introduction of inadmissible testimony on 
behalf of the prosecution. Evidence is inadmissible on one of two 
grounds: either, first, because it has no logical relevancy, or, 
second, because, though logically probative, it is barred by some 
positive rule of law. Evidence of the first class is barred to save 
time : —it is absurd to reverse and have a new trial because of its 
admission. The second ground of exclusion is in reality techni- 
cal because not based on principles of reasoning but on considera- 
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tions — good ones — of practice. Take, for instance, the two 
most striking examples. First, hearsay evidence, which is barred 
because not sanctified by oath or purified by cross examination. 
Logically it sometimes has value, usually very little. Suppose 
that some of it slips in. Under our present system we at once 
assume that the twelve men whom we trust with weighing all the 
other evidence, are incapable of properly discounting and weigh- 
ing this testimony. No attack is intended on the rule. The only 
contention is that juries are so well acquainted with the general 
principle regarding hearsay evidence, that they will not give to 
any that is erroneously admitted any more weight at the most than 
it logically deserves. In so far as it has logicai probative force, its 
consideration is a technical, and not substantial, wrong to the de- 
fendant. As a second example, evidence of former crimes is in 
most instances excluded. It certainly is conceded to have great 
logical relevancy. When a judge violates the rule and admits such 
evidence, is the defendant treated unjustly from a substantial and 
moral standpoint? Surely no one judging the defendant outside 
of the jury box, would be satisfied in his own conscience with his 
verdict did he not give due consideration to such evidence. In fact, 
logic is violated in favor of the defendant by enforcing the rule. 
Its occasional violation, therefore, works no substantial wrong. 

No risk would be run in making it impossible to appeal on the 
ground that the verdict was against the weight of evidence because 
the jury is a more reliable tribunal than a higher court, so far as 
the facts are concerned. As for errors in judges’ charges it is 
doubtful if, in cases where the testimony is prima facie sufficient 
to prove the crime, a verdict is ever unjustly influenced by such 
error. Juries do not convict unless they are convinced of moral 
guilt, and if the facts testified to make out a prima facie case of 
legal guilt, no wrong has been done by the verdict. So, too, any 
misconduct of the prosecuting attorney is more quickly detected 
and resented by the jury than by any higher court. 

In two instances, however, error does substantial injustice which 
cannot be corrected by the jury. ‘These are, first, where the un- 
contradicted evidence for the People does not prove a crime under 
the law. The conviction in such a case indicates the jury’s belief 
that the acts charged as a crime were done by the defendant — the 
jury is bound by the court’s ruling that those acts constitute a 
crime against the law. The second case is where a defendant is 
wrongfully prevented from introducing evidence in his own behalf. 
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He has not been given a fair chance to present his side of the 
case, and the jury are bound to consider only what he has intro- 
duced, and so cannot correct the error. 

Thus we come to the suggestion that appeals from convictions 
be limited to cases — 

1. Where it is claimed that the evidence submitted by the prose- 
cution does not establish the crime prima facie. 

2. Where it is claimed that material evidence offered by the 
defendant has been improperly excluded. 

3. Where the trial judge reserves some question of law which 
he considers doubtful and of importance. 

By so limiting the appeal most of the technical loopholes for 
escape would be closed and the number of appeals would be 
reduced. At the same time opportunity would be left to remedy 
any substantial injustice that is at all likely to occur. If some pro- 
vision could be devised whereby in the third class mentioned the 
state could be made to bear the whole cost of appeal in the case 
of poor defendants, the greatest injustice of the present system 


would almost entirely disappear. 
Nathan A. Smyth. 
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ATO the Younger, who is probably the most illustrious of 
suicides, upon the eve of his act discoursed with much vehe- 
mence in justification of the right “to set himself at liberty.” 
Cato’s view has been assumed as self-evidently true by all nations 
and tribes that have not received a strong influence from Chris- 
tianity. Shall a man not be permitted to do as he wills with his 
own? And what is more essentially his own than his life? In 
American constitutional law nothing is more jealously guarded 
than personal liberty. A sane person may not be imprisoned save 
for crime or coerced except in respects obviously necessary for 
the public weal. How then may the state assume to interfere 
with the most radical act of self-liberation? How, with any 
semblance of consistency, may one be deterred from abandoning 
a life of suffering or abject despair or hopeless ennui? Un- 
doubtedly the logic of the situation is with Cato and the pagans 
to whom suicide itself never suggested any idea of turpitude, it 
being held immoral only if, and in so far as, some collateral feature, 
such as cowardice, characterized it. The sentiment against suicide 
which generally prevails among Christians and Mohammedans 
constitutes one of the most signal moral accomplishments of 
Christianity, or rather of the Christian church. It is nowhere 
condemned in the Bible, though it is expressly inhibited in the 
Koran, Mohammedanism having “ on this as on many other points 
borrowed its teaching from the Christian church, and even intensi- 
fied it.” “The Christian theologians introduced into the sphere 
we are considering new elements both of terrorism and of per- 
suasion, which have had a decisive influence upon the judgments 
of mankind. They carried their doctrine of the sanctity of human 
life to such a point that they maintained dogmatically that a man 
who destroys his own life has committed a crime similar both in 
kind and magnitude to that of an ordinary murderer, and they at 
the same time gave a new character to death by their doctrines 
concerning its penal nature and concerning the future destinies of 
the soul.”? To the many illustrations given by Mr. Lecky of the 


1 Address delivered before the New York State Bar Association, January 20, 1904. 
2 Lecky’s Hist. of European Morals, vol. 2, p. 45, 
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effectual inculcation by the church of its absolute policy there may 
be added the history of the Jesuits in North America, graphically 
narrated by Parkman. In their mission of converting the North 
American Indians many priests of that order were subjected to 
lingering death by unspeakable torture, which certainly, without 
the presence of the strongest kind of arbitrary scruples, would 
have led to numerous suicides, The anti-suicide sentiment gener- 
ated by the Christian church very naturally was embodied in the 
English common law. Blackstone states the legal attitude as 
follows : 


“The law of England wisely and religiously considers that no man hath 
a power to destroy life, but by commission from God, the author of it ; 
and, as the suicide is guilty of a double offense, one spiritual, in invading 
the prerogative of the Almighty, and rushing into his immediate presence 
uncalled for ; the other temporal, against the king, who hath an interest in 
the preservation of all his subjects ; the law has therefore ranked this among 
the highest crimes, making it a peculiar species of felony, a felony com- 
mitted on one’s self. . . . But now the question follows, what punishment 
can human laws inflict on one who has withdrawn himself from their reach ? 
They can only act upon what he has left behind him, his reputation and 
fortune ; on the former, by an ignominious burial in the highway, with a 
stake driven through his body ; on the latter by a forfeiture of all his goods 
and chattels to the king; hoping that his care for either his own reputation 
or the welfare of his family would be some motive to restrain him from so 
desperate and wicked an act.” 


Among the Romans the legend of the suicide of the matron 
Lucretia was considered to hold up a worthy ideal. Even under 
Christianity there was a strong tendency in the days of the early 
church to excuse, and thereby indirectly countenance, suicide by 
women in order to escape violation of their chastity. After giving 
several instances of this class, Mr. Lecky remarks: “Some Prot- 
estant controversialists have been scandalized, and some Catholic 
controversialists perplexed, by the undisguised admiration with 
which the early ecclesiastical writers narrate these histories. To 
those who have not suffered theological opinions to destroy all 
their natural sense of nobility it will need no defense.” Noble,. 
doubtless, these women were, according to the standard of their 
age, but not less noble and much more rational have been hun- 
dreds of women during late years who, suffering the most revolting 
outrage, have nevertheless realized that a person can be really 


1 4 Bl. Com. c. 14. 
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disgraced only through her own act. The recent history of the 
offenses against women, especially by negroes, in this country dis- 
closes sane and creditable conceptions of self-respect in that few, if 
any, cases of suicide of victims have been reported. 

Cato may be taken as the general type of suicides to escape 
mental suffering. His frame of mind is one that once, or oftener, 
during life suggests itself to a goodly proportion of humanity. The 
occasional suicides of children through fear of parental reprimand 
or punishment, the comparatively frequent suicides of youths of 
both sexes from unrequited love, the still more common suicides 
of middle-aged persons because of financial embarrassment, and, 
most pathetic of all, the by no means rare suicides of elderly per- 
sons who lay down the burden of their own lives, realizing that 
ipso facto they lift a burden from the lives of others — the limitless 
variety of cases of consummated suicide indicates that dalliance 
with the thought of self-destruction is well-nigh universal. In 
the vast majority of instances the apparent mountain of anguish 
would seem but a molehill of temporary embarrassment in the 
perspective of a long life. If the momentary impulse be resisted 
the unfortunate or discouraged one will have many years of aver- 
age felicity in which to congratulate himself on his self-control. 
To the end of helping him bear the ills he has, a strong popular 
sentiment is of great efficacy. It is of public as well as personal 
advantage to have suicide in general regarded as immoral, cowardly, 
and disgraceful. The individual’s attitude towards suicide, as 
towards all ethical matters, is largely influenced by the standards 
of his age and the moral atmosphere that surrounds him. General 
history has recorded many local and some quite extensive epi- 
demics of suicide. It is certainly a proper function of the pulpit, 
the press— all the didactic agencies of the community — strenu- 
ously to maintain the Christian attitude and to discountenance the 
let-alone policy of Cato and the pagans. 

In the present state of intelligence, however, no good can result 
from adherence to the dogma of the absolute sinfulness of suicide. 
It has already been shown that even the early church was unable 
to enforce its rigid policy against suicide to escape violation of 
chastity. A similar difficulty arose as to certain cases of volun- 
tary martyrdom where Christian fanatics, with precisely the same 
spirit and motive of dervishes in the East at the present day, 
rushed upon certain death at the hands of their persecutors, or 
implored death from pagan judges in order to enter immediately 
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into the joys of paradise. The church found it impossible to stifle 
admiration for suicides of that class. There is just one condition 
which safely may be tolerated by public opinion as a justification 
of suicide. That condition is the most simple and primitive one — 
the one that has been recognized by all systems save the Christian 
church. If a person be facing certain death, which must be pre- 
ceded by excruciating physical pain, his suicide may be viewed 
without reproach. The inducement to suicide in such cases has 
been largely obviated by modern medicine, whose anodynes are 
freely used to deaden suffering, often, incidentally at least, shorten- 
ing life. In her entertaining book, “ Boots and Saddles,” Mrs. 
Custer tells of journeys she made through regions infested with 
hostile Indians, and says: 


“T had been a subject of conversation among the officers, being the only 
woman who, as a rule, followed the regiment, and, without discussing it 
much in my presence, the universal understanding was that anyone having 
me in charge in an emergency where there was imminent danger of my cap- 
ture should shoot me instantly. While I knew that I was defended by 
strong hands and brave hearts, the thought of the double danger always 
flashed into my mind when we were in jeopardy.” 


If she had been thus killed, or in the event of the officer in 
charge being disabled or captured had killed herself, to escape a 
lingering death at the stake, it would certainly have been a great 
boon to her, and the infection of her example would not have 
spread to persons who ought to continue the struggle of life 
though worsted for the time. But the line must be drawn with 
the avoiding of physical torture which is a prelude to certain death 
from causes outside the victim’s will. If exceptions were allowed 
in favor of some forms of acute mental suffering, private judgment 
would speedily come to be asserted as against the general dis- 
suadent sentiment and the paganistic attitude would be revived. 

There has been much discussion whether, and how far, the law 
may legitimately take cognizance of suicide; and first may be con- 
sidered one phase of the subject as to which there is strong need 
of legal intervention. Blackstone, as we have seen, characterizes 
suicide as a“ peculiar species of felony,” and considerable legal 
casuistry has been expended on the question whether suicide does, 
or does not, constitute murder. It is unnecessary to enter here 
into the technical arguments pro and con, suffice it to say that the 
strong consensus of English professional opinion is that suicide is 
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murder, and, therefore, that accessories and abettors are also guilty 
of the crime.! Owing, however, to a technical rule that accessories - 
to any crime could not be tried before the principal, the former 
escaped. 

This anomaly was obviated by a statute passed early in the 
reign of Victoria, so that now one who persuades or assists another 
to commit suicide may be convicted and punished as a principal in 
the second degree, or an accessory. In many of the states of the 
American Union the law upon abetting suicide is in most unsatis- 
factory condition; indeed, there is no law at all. 

The criminal law had been a powerful engine of tyranny under . 
George III and his predecessors. Next to the bugbear of the estab- 
lishment of a monarchy, there was no subject that more strongly 
exercised the minds of the fathers than strictly circumscribing 
the domain of penal jurisprudence. The same spirit animated 
the judges in construing the laws, and there grew up a narrow, 
technical policy of legal administration which gave a criminal de- 
fendant the benefit of every possible quibble. This attitude is now 
slowly passing away, but even yet criminal defendants everywhere 
in this country have more than a fair chance of escape from legal 
toils. Most of the states have codified their criminal law, and 
some of them have provided that no one shall be punished for 
any act or omission unless the same is made a penal offence. 
Even where a positive clause to the effect is not inserted, courts 
have tended to hold that no act is a crime unless definitely 
declared to be one by statute. The courts of some states where 
the question has come up have refused to class suicide as murder, 
and, as there were no provisions specifically covering suicide, 
abettors and accessories have gone scot free. Those courts might 
easily have adopted the English view that suicide is murder, and 
as such comprehended by the statutes; and probably the principal 
motive for not doing so was the general policy of favoritism to 
criminal defendants. 

There is, however, a deeper reason, which may practically 
justify such judicial attitude. A certain symmetry and consist- 
ency must be preserved in jurisprudence, and if suicide were 
murder, an attempt might have to be classed as an attempt to 
commit murder, and punishable as such. The Supreme Court of 


1 See an article entitled “Is Suicide Murder?” by William E. Mikell, 3 Col. L. 
Rev. 380. 
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Illinois, in the recent case of Burnett v. People,! suggests a theory 
upon which an abettor of suicide may be held liable as a principal 
criminal. 

The following language from the opinion is of general interest: 


“The English common law, as applied to accessories before and at the 
fact, has become more a form than a substance under our law. From an 
early day we held that under our statute the accessory before and at the 
fact could be indicted as a principal (Baxter v. People, &c., 3 Gilman, 368), 
and in two cases where the question was directly presented we held that it 
was improper to indict an accessory simply as such, as was done at common 
law, but that he must be indicted as principal (Usselton v. People, &c., 149 
Ill. 612, 36 N. E. Rep. 952; Fixmer v. People, &c., 153 I'l. 123, 38 N. E. 
Rep. 667). As to the crime of murder, we have applied the rule that he 
who acts by another acts by himself, and that the acts of the principal are 
the acts of the accessory, and that the latter may be charged with having 
done the acts himself, and may be indicted and punished accordingly (Spies 
v. People, &c., 122 Ill. 1, 12 N. E. Rep. 865, 17 N. E. Rep. 898, 3 Am. 
St. Rep. 320). Ifa lunatic or an idiot, at the instigation or direction of an- 
other person, should commit a homicide, none would question but that the 
instigator and director in such case would be guilty of murder, although the 
principal could not be punished at all; and if A, by virtue of deceit or per- 
suasion, induce B to kill himself, this is as much the act of A as though A 
had induced C to kill B. The charge in the second count of the indict- 
ment is that plaintiff in error did ‘ hire, persuade, and procure’ the deceased 
to kill herself, and, if he did either of these, and as a result thereof de- 
ceased did kill herself, it was the act of plaintiff in error, and we have no 
hesitancy in pronouncing it murder if the element of malice is found.” 


The court — very properly, as it would seem from the printed 
report — reversed the conviction of murder, principally upon the 
ground that the evidence — consisting largely of admissions or 
confessions of the prisoner when he may have been mentally 
incapacitated from the effect of narcotics or stimulants — was in- 
sufficient. This Illinois case resembles on the facts the New York 
case of People v. Kent,? where a conviction of manslaughter in 
the first degree in abetting suicide, under the New York statute,’ 
was held not to call for a certificate of reasonable doubt, the con- 
fessions of the prisoner, although he may have been under the 
influence of drugs, being competent and, with the other evidence, 
adequate. 


1 68 N. E. Rep., 505. 2 41 Misc. 191. 
8 § 175, Penal Code. 
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The Illinois case makes use of something analogous to -the the- 
ory of agency in the civil law, in order to hold an abettor of suicide 
a principal criminal. The court cites, and to an extent relies upon, 
the case of Blackburn v. Ohio,' where the same theory of guilt was 
implied. In the Ohio case, however, while it was held that the act 
of the suicide in swallowing poison in the presence of the defendant 
“ and by his direction was his act of administering it,” it expressly 
appeared that there was evidence “tending to show that the de- 
fendant, by threats, forced the woman to take the poison.” 

‘In contradistinction to these cases there is the comparatively 
recent utterance of the Court of Criminal Appeals of Texas in 
Grace v. State,? as follows: 


“‘ Whatever may have been the law in England, or whatever that law may 
be now with reference to suicides, and the punishment of persons connected 
with the suicide, by furnishing the means or other agencies, it does not 
obtain in Texas. So far as the law is concerned, the suicide is innocent ; 
therefore, the party who furnishes the means to the suicide must also be 
innocent of violating the law. We have no statute denouncing suicidal 
acts; nor does our law denounce a punishment against those who furnish a 
suicide with the means by which the suicide takes his own life.” 


The action of the Illinois court in invoking the doctrine of 
agency is, of course, commendable in order not to suffer one who 
may be potentially a murderer to escape; but it is highly probable 
that other courts besides those of Texas will not see the way clear 
to adopt such an expedient. Moreover, a very considerable degree 
of positive and personal participation in the act of suicide would 
probably be required in order to sustain a conviction upon the 
theory that the defendant was the initiator of and morally respon- 
sible for the homicide committed through the agency of his victim. 
In Blackburn v, Ohio, as above shown, there was evidence that the 
defendant forced the suicide to take the poison by threats. Under 
the New York statute,’ on the other hand, such a strong case on 
the facts would not be required, a person being guilty of man- 
slaughter in the first degree “ who willfully, in any manner, advises, 
encourages, abets, or assists another person in taking the latter’s 
life.” It is doubtful whether the doctrine of the Illinois case could 
be stretched to cover instances where the project of suicide origi- 
nated with the suicide himself, and the abettor went no further than 
to encourage and assist. ; 


1 23 Oh. St. 146. 2 69 S. W. Rep. 529. 8 Supra. 
22 
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The states of New York and Missouri have dealt with the situa- 
tion in a very direct and efficacious manner. Statutes have been 
passed making the abetting of suicide and the abetting of attempts 
at suicide independent crimes, punishable by severe penalties. 
Under the New York statute, which ranks abetting of suicide as 
manslaughter, a man who had abetted the suicide of a woman was 
recently convicted in Rochester and sentenced to twenty years’ 
imprisonment. Abetting unsuccessful attempts at suicide is natu- 
rally more leniently punishable, but the policy which renders 
such an abettor also liable to substantial penalty is in accordance 
with common sense and justice. It is certainly a serious defect in 
the law if a person who wishes to get rid of another can with im- 
punity encourage and assist him to make way with himself. Some 
technical criticism has been offered on the New York statutes on 
the score that abettors are treated as more serious criminals than 
principals. The very simple answer is that they are. It is per- 
fectly legitimate to subject the abettor of an attempt to imprison- 
ment not exceeding seven years, while the attempter himself may 
not be imprisoned for more than two years and generally escapes 
without any punishment at all. The acts of a suicide and his abet- 
tor are essentially different; the one is merely an attempt to be rid 
of life; the other is an attempt to profit by indirectly causing 
another’s death. Whatever may be thought of the status of the 
principal’s offense, an accessory to suicide is guilty of murder in 
all the moral blackness that that term connotes. It is to be hoped 
that the legislatures of other states will not be deterred by merely 
technical or academic objections from adopting from New York 
and Missouri a very important legal reform. 

The question remains whether legal provisions directly affecting 
an unsuccessful suicide himself are justifiable and expedient. 
Several references have already been made to the portions of Mr. 
Lecky’s work on European Morals treating of suicide, which are 
valuable alike for their collation of the literature of the subject and 
the author’s own enlightened and judicial views. The present 
writer, nevertheless, feels constrained to except to Mr. Lecky’s 
sweeping dismissal of legal interference. He says: “ Suicide is 
indeed one of those acts which may be condemned by moralists as 
a sin, but which, in modern times, at least, cannot be regarded as 
within the legitimate sphere of law; for a society which accords to 


1 See People v. Kent, supra. 
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its members perfect liberty of emigration cannot reasonably pro- 
nounce the simple renunciation of life to be an offense against 
itself.” This is substantial Catonism, and the doctrine is not only 
in accord with the axioms of modern democracy, but is supported 
by the spirit of positive provisions of American constitutional law. 
It must not be overlooked, however, that much of the success of 
the English policy of government has been due to its very illogi- 
cality, its opportunism. America has inherited this policy and 
followed it even in the working of written constitutions. 

The Federal constitution and the constitutions of the various 
states contain so-called bills of rights which safeguard individual 
liberty and private property in the broadest terms. Yet nothing is 
better settled than that these rights are not absolute, but merely 
_ relative; that they must yield to any legislation which the courts 
shall say is fairly to be considered for the public welfare. The 
nominal function under which the larger part of such legislation is 
upheld is the vague, confessedly indefinable “ police power” of the 
state. This policy has been exercised and judicially sanctioned 
to such lengths during recent years that many conservatives are 
inclined to view the police power as the wooden horse of socialism. 

The preservation of the public health—and under this may be 
included the prolongation of life and the prevention of death — is 
one of the most common spheres of exercise of the police power. 
Except in cases of suicidal paranoia, a form of mental disease dis- 
tinctly recognized and classified by alienists, the liberty of a 
would-be suicide cannot be interfered with on the ground of 
insanity. Some writers, and even a few judges, have ventured the 
opinion that suicide is itself presumptive proof of insanity, an 
assumption abundantly refuted by every-day observation. Never- 
theless, the present writer is of opinion that, as guardian of public 
health and life, and upon grounds analogous to those applied in 
controlling insane persons, the state may legitimately take tem- 
porary custody of persons with suicidal intent. If the majority of 
suicides were committed by people who were in normal mental and 
physical conditions and after mature deliberation, it would be diffi- 
cult to answer Mr. Lecky’s reasoning. As matter of fact suicide is 
usually the result of impulse, of temporary remorse, or discourage- 
ment. History furnishes numerous examples of men and women 
who, having unsuccessfully attempted suicide, have thereafter lived 
long and useful lives. Similar instances among persons not suffi- 
ciently important to get into history have probably been countless. 
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Under these considerations the state may well step in and save 
the would-be suicide from himself while the impulse lasts. Such 
course may be constitutionally illogical, but it is thoroughly prac- 
tical, eminently salutary. If physical disease, or financial distress, 
or fear of disgrace has precipitated an attempt at suicide, medical 
treatment, or charitable aid, or the sympathy and encouragement 
of friends may reconcile the unfortunate to facing life again. It 
may be of very substantial utility to have authority forcibly to 
restrain him from repeating his attempt until after these outside 
influences shall have been brought to bear, and the normal love of 
life shall have had opportunity to reassert itself. 

The state of New York has a statute which makes an attempt at 
suicide a crime punishable by imprisonment not exceeding two 
years, or by a fine not exceeding $1,000, or both.!. The specific 
policy of this law is wrong. Public opinion is against it and it has 
proved unenforceable. During the year 1902 twenty-one cases, and 
during the first half of 1903, nine cases of attempted suicide were 
held for the grand jury by magistrates in the Boroughs of Man- 
hattan and the Bronx of the City of New York. In every case the 
grand jury refused to find an indictment and the proceeding was 
dismissed. Such action was entirely satisfactory. The contention 
of Cato and Mr. Lecky is certainly valid to the extent that one 


_ who attempts suicide should not be treated as a criminal. The 


modern theory of penal legislation is prevention of future crime 
from which the factor of revenge is eliminated. It is quite plain 
that punishing an attempter would not deter others from making 
similar attempts; it would not even tend to discourage a second 
attempt by the same person. On the other hand, legislation 
touching would-be suicides would not, as has sometimes been 
semi-seriously suggested, tend to induce attempters to make as- 
surance doubly sure. Criminal penalties might discourage spurious 
attempts at suicide for the sake of theatrical or sympathetic effect, 
but a person really resolved on taking his life would scarcely pause 
to consider his liability to fine or imprisonment if his plan should 
fail. Laws should be passed aiming to accomplish merely what 
probably has been accomplished in many cases by the existing 
law of New York in spite of its anomalous form. One who at- 
tempts suicide should be classed not as a criminal, but as an un- 
fortunate person amenable to temporary deprivation of liberty. 


1 §§ 174, 175, Penal Code. 
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He should be made subject to restraint in the discretion of a 
magistrate not exceeding a brief, definite period. Even extreme 
advocates of the view of Cato and Mr. Lecky ought to be recon- 
ciled to legislation of such limited scope, which probably would be 
instrumental in saving many lives, because the way can never be 
closed, even though it be temporarily blocked, against one who is 
calmly determined upon quitting the world. 
Wilbur Larremore. 
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LIMITATIONS ON THE “ ACCEPTANCE ON MAILING” THEORY. — All juris- 
dictions, except possibly Massachusetts,’ hold that a letter accepting an offer 
completes the contract when mailed.? Although it has been held that this 
doctrine depends on the irrevocable character of the act of mailing,’ the 
change in the United States postal regulations which allows letters to be re- 
claimed until delivered* has made no difference in the decisions,® and 
whether logical or not the general existence of the rule must be admitted. 
Its operation extends even to cases where the letter is never delivered.® 
Yet, on examination, it would seem to have certain necessary restrictions. 

In the first place the acceptance, in order to take effect when mailed, 
should be properly stamped and addressed. For, eyen if we adopt the 
theory that the post-office is the agent of the aoud~s theory which is 
hardly borne out by the facts — mailing a letter not adenine prepared 
for transmission can scarcely be considered such a delivery as would bind 
the principal. And the more satisfactory theory, whigh throws the uncer- 


1 McCulloch v. Eagle Ins. Co., 1 Pick. (Mass.) 278: but see Bishop v. Eaton, 161 
Mass. 496. 
' a ne eh. v. Merchants Fire Ins. Co., 9 How. (U. S.) 390; Henthorn ». Fraser, 
1892] 2 27 

parte R. 9 Ch. Ap Pp. 27 

* Postal Laws and Regulations, 1893, §§ 487, 488, 489. 

5 McDonald v. Chemical Nat. Bk., 174 U.S. 610, 620; Hartford, etc., Ins. Co. v. 
Lasher Stocking Co., 66 Vt. 4393 Bishop v. Eaton, supra. 

6 Duncan v. Topham, 8 C. B. 225; Household, etc., Co. v. Grant, 4 Ex. D. 216; 
White wv. Corlies, 46 N. Y. 467. 
< 7 Household, etc., Co. v. Grant, supra; Hartford, etc., Ins. Co. v. Lasher Stocking 

0., supra. 
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tainty on the offerer as the one who took the first step, and holds that when 
the acceptor has done all that he ought to do, he may consider the con- 
tract complete, certainly does not apply where the acceptor has been negli- 
gent. No man by his negligence should be allowed to throw a risk upon 
another without his consent. The test in such cases, therefore, would seem 
to be that if there is any risk of delay at the time the letter is mailed, caused 
by the negligence of the acceptor, the acceptance should not take effect 
until received.* Very slight errors, as in penmanship or spelling, should not 

be fatal unless dangerous. The risk alone should be the test, and subse- 
- quent delay or prompt delivery should be important only as evidence of 
that. For if there is danger of delay on account of misdirection, and the 
acceptance will not complete the contract at the time it is mailed, it would 
hardly be logical to contend that a merely fortuitously prompt delivery would 
relate back, and change the original character of the act.’ 

There is a second way in which the acceptor might throw risk upon the 
offerer without authorization. Although his situation is not ordinarily 
changed by unusual delays in the transmission of the mails,’ yet, if, know- 
ing beforehand of an existing danger of such delays, he nevertheless uses 
the mails, he cannot claim the protection of an authorization for such action 
implied when the mails were regular. Unless the offerer, by himself know- 
ingly using the mail under these extraordinary conditions, has given implied 
permission to the acceptor to do the same, no such implied permission ex- 
ists. Here, then, is another limitation to this doctrine, since it is always 
based upon some sort of authorization. During the Transvaal war, the 
holder of an option to buy certain land mailed three letters of acceptance 
before the expiration of that option. As, owing to the war, there was no 
regular postal communication, only one letter was delivered, and that after 
the option had expired. It was held that the acceptance did not take effect 
when mailed. Bal v. van Staden, 20 So. Afric. L. J. 407. The decision is 
doubtless sound. ‘The acceptor ought not to be allowed knowingly to throw 
any risk upon the offerer which the latter has not, at least by implication, 
agreed to accept. The same principle applies as in the case of his negli- 
gence. Whenever at the time the acceptor mails the letter he knows that he 
is incurring an unauthorized risk, or whenever at that time his negligence has 
occasioned such a risk, the acceptance should not take effect until received. 


LiaBILITY OF MUNICIPAL CORPORATIONS FOR SERVICES PERFORMED 
UNDER Voip ConTrRActs.— By an action in quasi-contract one who does 
work under a contract supposedly valid, but actually invalid, can generally 
recover the value of the benefits conferred by his services! Where, 
however, services are so rendered for a municipal corporation other considera- 
tions become important. Often there are statutes expressly prohibiting re- 
covery. Where there are no such statutes the question has frequently arisen 
and the cases have been divided into two classes : first, where the services 


8 Blake v. Hamburg, etc., Ins. Co., 67 Tex. 160; Potts v. Whitehead, 20 N. J. Eq. 
55. Contra, Schultz v. Phenix Ins. Co.,77 Fed. Rep. 375. 

® But see McCulloch v. a Ins. Co., supra. 

10 Dunlop v. Higgins, 1 H. L. Cas. 381. 


1 Van Deusen v. Blum, 18 Pick. (Mass.) 229. 
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are rendered under a contract w/fra vires in its nature ; second, where the 
services are rendered under a contract void because of noncompliance with 
some technical requirement either of the general law or the corporation’s © 
charter. A third class is suggested by a recent case in which recovery was 
allowed for services rendered under a contract made for the corporation by 
an agent who had no authority. City of Chicago v. McKechney, 68 N. E. 
Rep. 954 (Ill.). 

In the first class of cases, services performed under an u/tra vires contract, 
recovery in quasi-contract is allowed only where it will impose no burden 
on the taxpayers ; where in effect recovery is merely to return what the cor- 
poration has received. For example, recovery was allowed of money paid 
to a town on a void contract for the sale of a fishery. This, it is sub- 
mitted, is the correct rule. If what has been received can be returned, it 
must be paid for when not returned. So also if it has been applied to 
legitimate corporate purposes, it must be paid for. In other cases, however, 
there should be no liability. To allow recovery would be to allow the cor- 
porate officials to indirectly impose a burden on the taxpayers which the 
law has directly forbidden, and would open the door to extensive frauds on 
the public. 

Where work is done under a contract void because of some technicality 
and not in its substance ultra vires, it seems clear that there should be a 
remedy in quasi-contract for the reasonable value of the benefits conferred. 
An individual who has procured services by means of a contract of this 
sort, invalid, for instance, because of noncompliance with the Statute of 
Frauds, is liable for their value in quasi-contract.2 A corporation in such 
cases should stand in the same position as an individual. The services have 
been requested and received. They are services for which the corporation 
had a right to contract, and it is held for no more than the benefit received. 
A more obvious case for quasi-contract can hardly be imagined. The 
courts, however, in such cases are not unanimous. Recovery is generally 
made to turn on the nature of the technical defect.‘ 

The courts, in opposition to the principal case, have generally held that 
where services are performed under a contract made for the corporation by 
an officer who had no authority, there can be no recovery.® It is said that 
to allow recovery in such cases would make possible extensive frauds on the 
public.® This objection, however, seems untenable, for the proper authori- 
ties have the power to make contracts for the same purpose and recovery is 
limited to the benefit conferred. ‘There seems to be no reason for treating 
the corporation in such cases differently from an individual. Recovery may, 
however, be objectionable for other reasons. The services are not at the 
request of the corporation. Consequently on general principles of quasi- 
contracts there is no liability unless the corporation voluntarily keeps the 
benefits conferred.7_ So, unless the corporation, having the power to return, 
nevertheless retains the benefit of the services, it should incur no liability in 
this class of cases. 


2 Dill v. Inhabitants of Wareham, 7 Met. (Mass.) 438. 

8 Cadman v. Markle, 76 Mich. 448; Montague v. Garnett, 3 Bush (Ky.) 297. 
* McDonald v. Mayor, etc., New York, 68 N. Y. 23. 

5 Bonesteel v. Mayor, etc., New York, 22 N. Y. 162. 

6 Hague v. City of Philadelphia, 48 Pa. St. 527. 


7 Zottman v. San Francisco, 20 Cal. 90, 
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CONTRIBUTION AMONG WRONGDOERS. — Where several persons are jointly 
liable and one makes a payment discharging the liability of all, he gener- 
ally gets a right to contribution against his co-obligors. It has commonly 
been said, however, that this is not true between wrongdoers. Yet to such 
a broad statement there are admittedly many exceptions, —so many in fact 
that some courts have been led to declare that it can no longer be stated as 
a general rule. For example, it is well recognized that among those who 
are wrongdoers merely by construction of law there may be contribution. 
Thus, where under the doctrine of respondeat superior joint employers of a 
tortfeasor become liable for his acts, contribution is permitted if they are 
morally innocent.2_ The same is true where several parties under an honest - 
mistake as to title levy upon property belonging apparently to their debtor.® 
Again, where recovery for a negligent tort is based upon failure to perform 
a duty imposed by a joint undertaking, the party paying all the damages 
may recover half from the other.* In one case at least this rule has been 
extended to negligent torts in general.® 

Wherever contribution is enforced the right rests not on a presumed 
arrangement between the parties, but on a recognition that as between them 
itis just that the burden be borne by those who have shared the benefit.® 
In the above cases the obligation arises from the benefit received in the 
discharge of liability. Such a benefit exists wherever one joint tortfeasor 
discharges the liability of all. As between one wrongdoer and another, 
contribution is as equitable between wrongdoers as between any other joint 
obligors. Although this has been recognized in several cases," there has been 
a widespread failure to do so. It is therefore gratifying to note the em- 
phatic language recently used by the New York Court of Appeals in the 
case of Kolb v. The National Surety Company, 176 N.Y. 233. ‘‘ The legal 
principle upon which contribution among those jointly indebted rests, is as 
just where wrongdoers are concerned as in other cases where it is allowed, 
and the refusal of a court to entertain an action to compel it is based upon 
considerations of the nature of the complainant’s liability and the association 
of the parties who incurred it.” 

As just indicated, although contribution may be equitable, it does not 
follow that a court will entertain an action to enforce it. Where the con- 
duct of the party asking relief was intentionally unlawful or morally wrong, 
the interests of the community demand as a measure of protection that the 
loss lie where the injured party has seen fit to place it.*. Otherwise the joint 
commission of torts would be encouraged. Where, however, as in the cases 
above mentioned, there has been no joint undertaking to commit a tort and 
the parties have not been engaged in an act immoral or intentionally unlaw- 
ful, contribution should properly be permitted. Public policy does not 
seem to require that one who is liable for a tort should never be able to 
shift the burden of his liability. This is the reasoning which leads to the 
enforcement of express contracts under such circumstances. Otherwise it 


1 og v. Darst, 9 Ill. App. 205; Bailey v. Bussing, 28 Conn. 455. 
2 Woolley v. Batte, 2 C. & P. 417; Horbach v. Elder, 18 Pa. St. 33. 
8 Acheson v. Miller, 2 Oh. St. 203. 
* Armstrong County v. Clarion County, 66 Pa. St. 218. 
(Va — wv. Wick, etc., Co., [1894] A. C. 318. See Thweatt v. Jones, 1 Rand. 
a.) 328. 
6 Dering v. Ear] of Winchelsea, 1 Cox 318. . 
7 Sely v. Unna, 6 Wall. (U.S.) 327. 
8 See 12 Harv. L. REV. 176. 
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would be impossible to enforce bonds of indemnity or the innumerable con- 
tracts of employers insuring against liability for the negligence of their em- 
ployees. The line which is drawn in such cases would seem to afford a 
practical test. Where such a contract would be valid, contribution should be 
enforced. But if under the circumstances a contract to share liability would 


be regarded as against public policy, an exception should be: made to the 
general rule of contribution. 


PRESCRIPTION IN INTERNATIONAL Law. — A question that finds little dis- 


- cussion in decided cases or arbitrations is whether one sovereign state can 


acquire the territory of another by prescription. Nevertheless, the great 
majority of writers on international law,’ a number of international arbi- 
trations,* and at least three cases in the United States Supreme Court ® 
have recognized the existence of an international doctrine of prescription. 

It has, however, been contended that a doctrine of international prescrip- 
tion is inconsistent with the principle, “ zu//um tempus occurrit regi.”* A 
satisfactory answer would seem to be that this principle applies only as 
between individuals and the sovereign. While a state may impose such a 
rule upon its subjects, as between conflicting sovereign states one state can- 
not of its own accord impose a limitation upon another that can be effectual 
where its sovereignty is disputed. It has also been objected that one of 
the necessary elements of municipal prescription is absent between nations 
—a tribunal to which controversies may be submitted by aggrieved claim- 
ants before the title by prescription accrues.5 The answer is that if that 
element is necessary it will be found in the willingness of the nations to 
abide by international principles, just as in any other international contro- 
versy. To deny that such a controversy can find a mode of settlement is 
to deny that any international dispute can be legally settled; which is to 
undermine the whole theory of an international law. 

The recognition of the doctrine of prescription between nations seems 
not unnatural in view of its universal application in the municipal law of the 
civilized countries of the world. Most of the reasons for the latter may 
be argued in favor of the former. Long exercise of sovereignty naturally 
affects in an important measure the territorial conditions. Private acquisi- 
tion of property rights and habits of living accommodate themselves to the 
existing jurisdiction and a disturbance of those conditions would be subver- 
sive of innocent private interests. Lapse of time produces a maze of uncer- 
tainty as to actual territorial rights, and if extended user. did not fix beyond 
question the multiform relations incident to sovereignty, repose would be 
sacrificed without a corresponding benefit. No reasonable settlement of 
rights could be reached after a lapse of years. The most imposing array 
of evidence means nothing, since it is quite probable that decisive counter 
evidence has been lost. It is for that reason that prescription should be 
deemed conclusive. ‘To object that sovereign rights will thus be arbitrarily 


1 See Creasy’s First Platform of International Law, 250. 

2 Williams v. Venezuela, 4 Moore, Int. Arb. 4181 ; Mossman v. Mexico, did. 4180 ; 
Barberie v. Venezuela, édid. 4199; see also the rule submitted to the British-Venezuelan 
Tribunal of Arbitration, 5 zid. 5018 (a). 

8 Rhode Island v. Massachusetts, 4 How. (U. S.) 591, 638; Indiana v. Kentucky, 
136 U. S. 479, 509; Virginia v. Tennessee, 148 U. S. 503, 52 

* Indiana v. Kentucky, supra, 500. : 

5 See Pomeroy, International Law 126. 
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destroyed is an unwarranted assumption, since those rights cannot reasonably 
be shown to exist. Whether the time in each case has been sufficient to es- 
tablish title by prescription is a question which must be left to the judgment 
tribunal. 

It would seem that the doctrine should apply with peculiar force in the 
United States, where one state may appeal to the Supreme Court of the 
United States to settle its controversies with other states.© A recent Wis- 
consin case, in relying upon the doctrine in determining a question of title 
to property between two individuals, seems, therefore, sound. ranzini v. 
Layland, 97 N. E. Rep. 499. 


CRIMINAL LiABILITy OF NEGLIGENT DrRecToRS.— Much judicial con- 
sideration has been given to the question of the liability for negligence in 
civil cases of a corporate director to the corporation or to strangers ; but 
the decisions involving the important problem of his responsibility to the 
state for the consequences of his neglect are surprisingly few. The ques- 
tion assumes much practical importance under modern business condi- 
tions, and it has recently been forced into prominence by several lamentable 
accidents. ‘The point was involved in a late New Jersey case which has 
aroused wide-spread public interest. State v. Young, 56 Atl. Rep. 471. 
Many lives having been lost in a street car accident, an indictment was 
framed against the directors of the company charging them with negligence 
in failing to provide adequate facilities for stopping the car on a slippery 
track. The court, finding no evidence of such negligence, directed a 
verdict, but stated that the duty required of directors was to provide a 
safe system for public travel. The basis of the criminal liability was not 
discussed. 

Primarily, of course, it is the corporation which owes the duty to its 
patrons and to the state. Directors are mere agents of the corporation. 
The civil liability to a third person of an agent is held to depend on the 
distinction between non-feasance and misfeasance ; for, while the duty to 
act affirmatively is owed only to the principal, the duty to refrain from posi- 
tive misfeasance the agent owes to all the world. But it would seem that 
the criminal responsibility of an agent ought not to involve this technical 
and often troublesome distinction. By the better view the negligent omis- 
sion of a legal duty, to whomsoever owed, may render the negligent person 
liable to indictment for homicide.? If this position be correct, the negli- 
gent director is criminally liable whether his act be one of omission or of 
commission, for his duty to the corporation requires him to abstain from 
negligent acts of either kind. 

The degree of care which may properly be required of a director varies 
with the nature of the corporate business. ‘Towards the corporation it is 
ordinarily said to be that which a reasonably prudent man would exercise in 
his own business.* But to become indictable the negligence must be of a 
higher degree. It must be so gross as to be wicked; and the sounder 


6 U.S. Const. Art. III. Sec.2; Rhode Island v. Massachusetts, 12 Pet. (U. S.) 657. 


1 Bell v. Josselyn, 3 Gray (Mass.) 309; Van Antwerp v. Linton, 89 Hun (N. Y.) 
417, affirmed 157 N. Y. 716. 

2 R. v. Pitwood, 19 T. L. R. 37. See 16 Harv. L. REV. 297. 

3 Briggs v. Spaulding, 141 U. S. 132. 


348 HARVARD LAW REVIEW. 


though not the universal rule makes the standard not external, that of the 
average man, but internal, that of the defendant himself. He must have 
“known better,” or he is not deserving of punishment. That a railroad 
director was so ignorant that he did not appreciate the danger of existing 
conditions would, however, be insufficient to excuse him, since he would 
doubtless know that public safety demands careful and competent super- 
vision of railroads, and that this supervision is part of the duty of the direc- 
tor. If, knowing this, he undertakes the responsibility of oversight while 
consciously unable to intelligently oversee, he cannot excuse himself on the 
ground of ignorance of the dangerous conditions. His position is analogous 
to that of a person who knowing his own incompetence undertakes to run a 
locomotive or to practise medicine.* The public welfare demands that 
those upon whom the people are so largely dependent be held to the high- 
est legal responsibility. 


Tue Immunity OF GOVERNMENT PROPERTY FROM ARREST. — Since 
the exhaustive and well-considered opinion in the case of Briggs v. The 
Light-Boats,’ it has been well-established law that, speaking generally, no 
lien can be enforced against government property when the enforcement 
involves a disturbance of the government’s possession. It may not be errone- 
ous to say the lien exists ; but where an attempt is made to enforce it, the 
courts meet a grave jurisdictional difficulty. To take property of the gov- 
ernment out of its possession is a derogation of its sovereign rights. ‘The 
few cases which have allowed the lien to be enforced seem to have over- 
looked this distinction between the existence of the lien and the enforcement 
of it.2 When, however, the property sought to be arrested is not in the 
possession of the government, a different question arises on which the law 
is not so clear. : 

The Judicial Committee of the Privy Council has recently taken occasion 
to express an opinion on both these points. A ferry boat, the property of 
the Crown destined for service in the operation of a government railway, 
being disabled on the high seas, was towed into port. Their Lordships 
held she could not be libeled for salvage. And although they regarded the 
vessel as in the possession of the servants of the Crown, they expressly stated 
that their decision would not be affected if it were to be shown that she was 
in the hands of private persons. Young v. Steamship Scotia, 89 L. T. 374. 
It is submitted that this latter opinion is inconsistent both with authority 
and with principle. The property of the United States in the hands of a 
carrier has been subjected to a lien for freight,® likewise to a lien for salvage.‘ 
And in a much quoted opinion Mr. Justice Story held such property of the 
government liable to contribution for a general average loss.® It is probable, 
moreover, that such has always been the law in England.* There is one 


* R. v. Wagstaffe, 10 Cox C. C. 530. Contra, Commonwealth v. Pierce, 138 Mass. 


165. 
5 R. v. Markuss, 4 Fost. & F. 356. 


1 11 Allen (Mass.) 157. 
. 2 The Revenue Cutter No. 1, 2x Law Reporter, 281 (U. S. D. C.). 

8 Union Pacific Railroad Co. v. U. S., 2 Wyo. 170. 
( 4 5) Schooner Merchant, 17 Fed. Cas. 35 (U.S. D.C.); The Davis, 10 Wall. 
U. S.) 15. 

8 U. cs Wilder, 3 Sumn. (U.S. C. C.) 308. 

® See 1 Parsons, Mar. Law 324. 
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case apparently contra to this general holding, where an inn-keeper was 
indicted for obstructing the passage of the mails by detaining the coach 
horses. He pleaded his innkeeper’s lien, and it was held insufficient.’ In 
this case, however, the indictment was under a statute which forbade absolutely 
any obstruction to the passage of the mails. ‘The decision, therefore, seems 
not to modify the weight of authority. On principle, moreover, there seems 
no valid objection to the enforcement of the lien. It is one thing to say the 
courts may not take property out of the possession of the government ; it is 
another and quite different thing to say that when the government submits 
to the processes of the courts in order to regain its property, the ordinary 
legal obligations with regard to that property must not be satisfied. In this 
latter case it is reasonable to say that the government by its appearance as 
a suitor waives its exemption and submits to the application of the same 
principles by which justice is administered between private suitors.® 


Stm1LaR OCCURRENCES AS EvIDENCE. — It is often important to deter- 
mine the quality of a certain object or act, such as the value of land, the 
dangerous character of a drug, or the reasonableness of an act. To prove 
this, it is customary to bring forward other occurrences under more or less 
similar circumstances which throw light upon this quality. Speaking gen- 
erally, such evidence is admissible unless in the opinion of the judge its pro- 
bative value is outweighed by a resulting multiplicity of issue or undue 
surprise: Asa result of the vagueness of this rule, the decisions are cha- 
otic and arbitrary. It would seem, however, that in certain cases distinc- 
tions might be drawn which would tend to simplify the question. 

In considering whether evidence should be excluded on the ground of 
‘surprise, a distinction may be noted between the effects and operations, un- 
der similar circumstances, of the same object or act, and of a similar object 
or act. For example, to prove that a certain grading where the plaintiff 
had fallen was dangerous, evidence of other falls from the same grading, or 
from a similar grading in another city, might be offered. In the first case 
there should be no exclusion on the ground of surprise, since the nature 
of one particular thing only is brought in question, and both parties must 
have known that its own effects would probably be produced as evidence.” 
When, however, the operations or effects of other similar acts or objects are 
offered, the judge should be free to exclude them unless for some reason 
their introduction ought to have been anticipated.® 

Unless the similar occurrences offered in evidence are numerous, they 
should not be excluded on the ground of multiplicity, for they can cause no 
great danger either of confusing the issue or unduly protracting the trial. 
And whenever the number of instances becomes so great that the judge 
‘might exclude them for that reason, that very fact would seem to make an 
opinion necessary and admissible through which these same instances might 


7 U.S. v. Barney, 3 Hall’s Am. L. Jour. 128 (U. S. D. C.). 
8 See The Siren, 7 Wall. 8 S.) 152, 159. 


1 Greenl. Ev., 16th ed., § 14 

2 Hunt v. Lowell Gas Co., § Allen nee 169; Darling v. Westmoreland, 52 N. H- 
401 ; District of Columbia v. ” Armes, 107 U.S 519. 

8 Paine v, Boston, 4 Allen (Mass.) 168; Gran Trunk R. R. Co. v. Richardson, 91 
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‘be admitted indirectly. As a general rule opinion evidence is excluded 


only when superfluous.* If separate occurrences cannot be adequately 
presented to the jury, or if they are such that jurymen would not have the 
technical knowledge necessary to draw a correct inference, a witness better 
qualified to deal with the question may state his conclusion.® And as a 
general rule he is allowed to state the facts on which this conclusion is 
based.® This same reasoning applies also to individual conduct, where nu- 
merous occurrences under similar conditions constitute a custom.” In a 
late Wisconsin case, to prove the plaintiff's due care, evidence of the exist- 
ence of a general railroad custom for switchmen in the yards to ride on the 


‘side of freight cars was admitted. Boyce v. Wilbur Lumber Co., 97 N.W. 


Rep. 563. Clearly this could be admitted only as an opinion, for whether 
a custom exists is nothing but a conclusion of the witness from numerous 
individual instances within his knowledge, which he might have been allowed 
to state to show the reasons for that conclusion. Accordingly, whenever 
individual instances, otherwise admissible, are sought to be excluded on the 
ground that multiplicity prevents an adequate presentation to the jury, that 
very ground makes admissible an opinion which possesses all the probative 
value of separate occurrences and may be used to indirectly introduce the 
occurrences themselves. 


COUNTERCLAIM AND THE JURISDICTIONAL Limits oF Courts. — By a 
statute almost universal in the United States, the right is conferred on the 
defendant in any action at law to counterclaim any right he may have 
against the plaintiff and recover the amount that his claim exceeds the 
latter’s. The broad language of these statutes raises an interesting question 
when the defendant’s counterclaim is greater in amount than the jurisdic- 
tional limit of the court in which the plaintiff has brought his action. The 
courts in such cases have reached different results. A recent New York 
case holds that the court can take jurisdiction of the counterclaim and 
give judgment on the merits, though the amount far exceeds the jurisdic- 
tional limit of the court. Howard Iron Works v. Buffalo, etc., Co., 176 
N. Y. 1. Another view, held in South Carolina, is that by filing the 
counterclaim the defendant ousts the court of jurisdiction of the whole 
matter.'_ The majority of the courts, however, hold that in such cases the 
defendant cannot file his counterclaim, but must sue it out in the proper 
court as a separate action.? 

A counterclaim is a separate cause of action, which the defendant is 
authorized to litigate in the same action with the plaintiffs claim.2 To 
allow the defendant to recover on his counterclaim a greater amount than 
the court is allowed to try in a direct action is to strike at the foundations 
of jurisdictional limitations on lower courts. By such a rule it becomes 


4 Greenl. Ev., 16th ed., § 441 b. 

Co. Cornell Green, 10 S. & R. (Pa.) 16; Commonwealth v. Sturtevant, 117 
Mass, 122; Hardy v. Merrill, 56 N. H. 227, 24 

6 Dickenson 2. Inhabitants of Fitchburg, 1 _ Gray (Mass.) 546, 555; Kostelecky v. 
Scherhart, 99 Ia. 120. 

7 Cass v. Boston & Lowell R. R. Co., 14 Allen (Mass.) 448 ; Grand Trunk R. R. Co. 
v. Richardson, supra. 


1 See Haygood v. Boney, 43 S. C. 63. 
2 Griswold v, Pieratt, 110 Cal. 259; Almeida v. Sigerson, 20 Mo. 497. 
8 Standley v. Northwestern, etc., Co. 9§ Ind, 254. 
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possible for courts regarded as competent to try only the very smallest 
cases, to usurp the jurisdiction of the highest court. By the rule of the 
principal case jurisdictional limits would be set at naught by a provision 
having no direct bearing on them. On the other hand the plaintiff has a 
right to sue in these lower courts if he has a proper claim. The fact that 
by doing so the defendant will not be able to secure certain extraordinary 
relief he might otherwise have, does not seem sufficient ground for holding 
as is done in South Carolina, that the defendant may throw the plaintiff out 
of court. As a question at law, then, the view taken by the majority of the 
courts seems sound, The plaintiff has a right to sue in this court, and the 
defendant cannot avail himself of the general right to counterclaim because 
he cannot bring his cause of action within the proper limits. 

As, however, the defendant, merely because of the size of his claim, is 
deprived of substantial relief at law to which he would otherwise be entitled, 
on the analogy of certain other cases, he should have relief in equity. If 
a defense ordinarily available at law cannot under the peculiar circum- 
stances of a case be used, equity will enjoin execution of the judgment.‘ 
So in these cases the defendant ought to be allowed an injunction against 
the execution of the plaintiff's judgment till, proceeding with due diligence, 
he can procure his judgment to set off against the plaintiffs. If necessary 
equity might well go farther, and not only enjoin execution of the plaintiff's 
judgment, but also bring the plaintiff into equity and set off his judgment 
against the defendant’s claim. Where the plaintiff is insolvent and the 
defendant’s claim cannot be set up against him at law, this relief is com- 
monly granted.® 


DISCRIMINATION AGAINST NEGROES AS JURORS. — Few questions arising 
under the Fourteenth Amendment have proved more fruitful of controversy 
than that as to discrimination against negroes in drawing jurors. It is, in- 
deed, no longer disputed that a statute providing that only white men shall 
be eligible as jurors is in conflict with the amendment. A negro tried by a 
jury empanelled under such a statute, or tried under an indictment found 
by a grand jury so drawn, is deprived of the “equal protection of the 
laws.”? On the other hand, it is clear that a negro is not entitled to trial 
by a jury composed in whole or in part of members of his own race. All 
that is required is that no discrimination shall be made, in constituting the 
jury, on the ground of race.?_ Negroes and white men who have the same 
qualifications as to property, intelligence, and the like, must stand the same 
chance of being drawn as jurors. 

_ The real dispute comes in the case in which a statute provides that public 
officers shall select from the whole body of citizens such as they think com- 
petent to act as jurors, the grand and petit juries to be drawn from among 
the persons so selected. Undoubtedly such a statute makes it easy to ex- 
clude negroes, disqualified in no respect except as to race, with little chance 
of detection. Yet the fact that this danger exists is not, in itself, a ground 


of objection. A negro cannot complain that he is deprived of his consti- , 


tutional rights, unless he can prove that there was, in fact, discrimination on 


* Baltzell & Chapman v. Randolph, 9 Fla. 366. 
5 Hiner v. Newton, 30 Wis. 640. 


1 Strauder v. West Virginia, 100 U. S. 303; Neal v. Delaware, 103 U. S. 370. 
2 Virginia v. Rives, 100 U. S. 313. 
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the ground of race in selecting the grand or petit jury, as the case may be.® 
But there is no conclusive presumption that the officers have exercised an 
honest judgment; if the fact is clearly shown to be otherwise, and the 
accused nevertheless compelled to stand trial, the amendment is violated.* 

In a decision just announced by the Supreme Court of the United States, 
this principle is reaffirmed. Rogers v. Alabama, 24 Sup. Ct. Rep. 257. 
The accused objected that the commissioners appointed to select the 
grand jury excluded all negroes solely on the ground of color. This 
objection was overruled by the state court, as not made in proper form. 
The United States Supreme Court, however, held that the point was 
properly raised and the objection good in substance. As the state court 
had previously declared that the statute under which the jurors were selected 
warranted no such discrimination,® it might be argued that the act com- 
plained of was not the act of the state. If the commissioners, in making 
the alleged discrimination, acted in violation of their duty, their act could 
hardly be called the act of the state. And it is plain that the amendment 
applies only to the acts of the states,® and that the Supreme Court cannot 
review the action of a state court, if it has failed to give relief from the 
wrongful act of an individual because of a mistaken opinion on a point of 
procedure.” But the accused was deprived of his constitutional rights not 
only by the act of the commissioners, but also by the act of the court in 
pronouncing judgment after a trial under the improper indictment.® This 
was clearly the act of the state and within the purview of the amendment. 
A federal question being thus raised, it is settled that the Supreme Court 
may go into the merits of the case, although the state court may have held 
that the constitutional point could not be considered because not prop- 
erly pleaded.® 


Conriictinc EquttaBLE CLAIMS TO THE SAME Res.— When a person 
is subject to two equally meritorious equitable claims for the same property 
owned or subsequently acquired by him, the claim prior in point of time is 
preferred.’ Since both are equally meritorious with the sole difference that 
the prior, when it arose, immediately attached to the property as an equity, 
or, if the property was not yet acquired, gave an inchoate right to control 
the property when it should be acquired, a subsequent claim without greater 
merit should not displace the already existing equitable right. A recent 
New Jersey case, where the subsequent claim arose out of the very acquisi- 
tion of the property by the obligor, opens the discussion of a more trouble- 
some question. One Wood, under a duty to a corporation to pay the price 
of land out of his own substance, bought the land under an option which he | 
held in trust for that corporation, and paid for it, in breach of trust, with 
part of a fund he held in trust for a third person. It was held that the 
third party, as against the corporation, had no rights in the land. Seacoast 
R. Co. v. Wood, 56 Atl. Rep. 337. 


8 Williams v. Mississippi, 170 U. S. 213. 
* Neal v. Delaware, supra. 

5 See Green v. State, 73 Ala. 26. 

6 Civil Rights Cases, 109 U. S. % 

7 Cf. Caldwell v. Texas, 137 U. S. 692. 
8 Carter v. Texas, 177 U.S. 442. 


1 Cory vw. Eyre, 1 De G., J. & S. 149. 
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The cases on the point that have arisen are principally cases in which a 
person under a prior equity to convey property which he did not own, either 
received a conveyance from the owner to hold on an express trust? or in- 
duced a conveyance from the owner by fraud.* In either case it is held 
that the grantor should be preferred. A conclusive answer to the prior 
equitable claimant is that the grantor, although he is the subsequent obligee, 
has in fact the prior interest in the very property, which here also should not 
be displaced by a claim which has no greater merit. Before the accrual of 
the first obligation, the subsequent obligee had not only the beneficial, but 
also the legal interest in the property. The only diminution of that interest 
has been a conveyance, but a conveyance in its inception merely of the bare 
legal title with a retention of the beneficial interest, in the one case, by the 
express agreement, in the other, on account of the fraud. If the obligor 
were Claiming for his own benefit, the conflicting right of his grantor would 
be absolute.* It follows that the equitable claim of the prior obligee can be 
no greater, since his only equitable right is to the property of his obligor, 
and by the analysis the obligor has only a title subject to an existing equity. 

It is submitted that these cases apply with effective force in the solution 
of the principal case. When Wood wrongfully used the trust fund to dis- 
charge his obligation to pay the purchase price to the vendor, it was as 
if he had requested a stranger to discharge that obligation. On familiar 
principles, the stranger would be subrogated to the right of Wood’s vendor 
to hold the land as security for the payment of the purchase price.’ If 
the cestui gue trust at Wood’s request had authorized the use of the trust 
fund for the same purpose, there can be no doubt that the court of equity 
would allow him the same right of subrogation, as having substantially dis- 
charged Wood’s obligation at the latter’s request. Since, by the misappro- 
priation of the trust fund for the same purpose, Wood compelled the 
discharge of the obligation by the cestui gue trust, by a parity of reasoning 
the same result must follow. The land came, therefore, into the hands of 
Wood charged with the equity of subrogation in favor of the injured cestuz 
que trust, and on the principle of the previous cases the claim of the cor- 
poration should have been postponed. ‘The New Jersey decision, in reaching 
the contrary conclusion, is therefore deemed erroneous. 


2 Kelley v. Jenness, 50 Me. 455. 

8 Eyre v. Burmester, 10 H. L. Cas. go. 
* Tyler v. Black, 13 How. (U. S.) 230. 
5 Faulk v. Calloway, 123 Ala. 325. 

6 See Bigelow wv. Scott, 135 Ala. 236. 
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RECENT CASES.. 


BANKRUPTCY — PREFERENCES — BANK Deposits. — The bankrupts during the 
three days before the filing of their petition in bankruptcy deposited $6000 in a bank in 
which they habitually kept an account. ‘The bankrupts were at the time insolvent, as 
the bank knew, and were liable on notes to the bank for $40,000. He/d, that the de- 
posit is not a preference, and may be set off against the bank’s claim. Mew York 
County National Bank v. Massey, 24 Sup. Ct. Rep. 199. 

The deposit was considered not a preference because § 60a defining preferences 
requires a “transfer” of property and § 1, (25) provides “‘‘ transfer’ shall include the 
sale and every other and different mode of disposing of or parting with property, or 
the possession of property, absolutely or conditionally, as a payment, pledge, mort- 

age, gift, or security.” The court lays stress on the last six words. Those words, 

owever, may well be taken as examples and the real definition be found in the first 
part of the clause, as was done in the court below. J re Stege, 116 Fed. Rep. 342. 
Such an interpretation, it is true, would make the set-off provisions inconsistent with 
the preference provisions in a very few cases, of which this is the first to arise. In these 
cases the general purpose of bankruptcy legislation looking to equality among credi- 
tors would indicate that the preference provisions should control. By the rule of the 
principal case a crafty debtor by making loans instead of payments could favor what 
creditors he chose, thus making useless the elaborate guards against preferences. 


CARRIERS — RAILROAD’s LIABILITY FoR Loss OF BAGGAGE UNACCOMPANIED 
BY Owner. — The plaintiff checked his trunk from New Jersey to Wiscasset, Maine. 
The trunk reached Wiscasset over the defendant’s railroad in due time, but the plaintiff, 
having gone in part by another route, did not arrive there until the next day. In the 
mean time the contents of the trunk were stolen from the baggage room. é/d, that 
the defendant is a gratuitous bailee and bound to exercise no more than ordinary care. 
Wood v. Maine Central R. R. Co., 56 Atl. Rep. 457 (Me.). 

A common carrier is liable as an insurer for a passenger’s baggage. Hannibal Rail- 
road v. Swift, 12 Wall. (U. S.) 262. Baggage consists of those articles usually taken 
by travellers for their pleasure, convenience, and comfort. The right to take baggage 
is merely incidental to the right to be carried asa passenger. Consequently goods 
sent by a road other than that which the traveller takes are not baggage. J/arshall v. 
Pontiac, etc., R. R. Co., 126 Mich. 45. Furthermore it has generally been held that, apart 
from special agreement, goods are not baggage when, without fault of the carrier, they 
do not go on the same train with their owner. Wilson v. Grand Trunk Ry., 56 Me. 
60. It would seem more reasonable that goods should be considered baggage, whether 
they precede or follow the passenger, if they are dona fide incidental to passage over the 
carrier’s line. As the law is settled otherwise, the principal case is sound on any view 
of the facts. Since the defendant never assented to carrying the trunk as freight, or 
to holding it as a warehouseman or a bailee for hire, the court rightly held the liability 
to be only that of a gratuitous bailee. 


ConFLict oF Laws—ContTracts — DAMAGES RECOVERABLE FOR BREACH. — 
The defendant negligently failed to deliver in South Carolina a telegram sent in North 
Carolina, thereby causing mental suffering to the plaintiff. Recovery for mental an- 
guish could be had by North Carolina, but not by South Carolina, law. eld, that 
the plaintiff can recover damages for mental anguish. Bryan v. Western Union Tel. 
Co., 45 S. E. Rep. 938 (N. C.). 

The court brought the case under the general rule, supported by the weight of 
American authority, that the law of the state where the contract is made, not where it 
is to be performed, tests its validity, nature, and interpretation. Staples v. Nott, 128 
N. Y. 403; see 13 Harv. L. REv. pow 4 The principle has been applied where the valid- 
ity of a clause in a contract limiting liability for non-delivery of a telegram was in 
issue. Reed v. Western Union Tel. Co., 135 Mo. 661; contra, Burnett v. Penn. R. R. 
Co., 176 Pa. St.45. But in the principal case the kind of damages recoverable for non- 
delivery depends, not on any provision of the contract, but on the provisions of the 
law which gives the right to damages of any kind for its breach. This right to dam- 
ages is distinct from the right to performance given by the contract. It arises from a 
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failure to perform. The only law that can effectively declare that any failure to act 
gives rise to a right is the law of the place where the failure to act occurs. The ex- 
tent of the right in the principal case, therefore, should depend on the law of the 
place of performance. Lx parte Heidelback, 2 Low. (U. S. Dist. Ct.) 526; Bowen v. 
Newell, 13 N. Y. 290. 


ConFLICT OF LAWS — TAKING OF DEPOSITION FOR USE OUTSIDE THE STATE. 
By the laws of Oklahoma, notaries public may take depositions to be used in the 
courts of that Territory, provided one day’s notice is given to both parties to the 
action. By the laws of Missouri, notaries public may take depositions in that state, pro- 
vided three days’ notice is vee The petitioner, subpoenaed by a Missouri notary to 
give a deposition in an Oklahoma action, refused to testify on the ground that the 
notice given was insufficient according to Missouri law. ing committed for con- 
tempt, he brought Aabeas corpus proceedings. Held, that since the sufficiency of the 
notice is to be determined by Oklahoma law, the commitment is valid. Jn re Woggan, 
77 S. W. Rep. 490 (Mo., Ct. App.). : 


As few jurisdictions have provided until recently for commitment for a refusal to . 


give evidence for use without the state, the case is one of first impression. The 
uestion whether the deposition is admissible in the Oklahoma action must clearly be 
docked by the law of that forum. Zvans v. Eaton, 7 Wheat. (U.S.) 356, 426; McGeorge 
v. Walker, 65 Mich. 5. ‘The court seems to have confused that question with the one 
‘really presented by the case, namely, upon what condition a Missouri witness may law- 
fully be required to give evidence before a Missouri notary in Missouri. In issuing the 
warrant of commitment the notary was acting as an officer of Missouri, and his act had 
significance only by virtue of a statute of that state, which, being in derogation of the 
liberty of the citizen, should be strictly construed. x parte Mallinkrodt, 20 Mo. 493. 
It would appear that the requisites for the validity of such a warrant should be deter- 
mined by the law which alone gives the warrant force. 


CONSTITUTIONAL LAW—DvE Process— Local ASSESSMENTS. — The defendant 
city’s charter gave it the right to order owners of property abutting on the water front 
to erect docks on or in front of their premises, and, in case they failed to comply with 
the order within a certain time, to award the contract for such work and to levy the cost 
on the land as a local assessment. é/d, that the charter provision is unconstitutional 
as depriving the plaintiff of his property without due process of law. Lathrop v. City 
of Racine, 97 N. W. Rep. 192 (Wis.). 

Building docks for public use seems analogous to other public improvements, as, 
for example, the laying out of streets. Local assessments upon the chatting land to 
meet the expense of such improvements are generally held an exercise of the taxing 
power rather than of the police power. Mots v. City of Detroit, 18 Mich. 495; see Chicago, 
etc. R. R. Co. v. City of Ottumwa, 112 Ia. 300, 305. The basis for upholding their con- 
Stitutionality is the equity of compelling property specially benefited by the improve- 
ment to contribute toward the expense to the extent of such benefit. Adwards v. 
Waish Construction Co., 117 Ia. 365. There is a strong presumption that the legisla- 
tive body or commission making the assessment has decided rightly as to the extent of 
the benefit resulting to the assessed property. Chicago & Alton R. R. Co. v. City of 
Joliet, 153 Ill. 649. The courts will interfere, eanien in cases where the assessment 
is pee unjust. Zoeller v. Kellogg, 4 Mo. App. 163; Morwood v. Baker, 172 U.S. 
269. In the principal case the charter apparently gave authority to assess the property 
on the water front regardless of any benefit resulting from the construction of the 
docks ; and the decision consequently appears entirely sound. Sears v. Street Com- 
missioners of Boston, 173 Mass. 3 fo. or a fuller discussion of the general question of 
local assessments see 14 Harv. L. REv. 1, 98; 15 Harv. L. REV. 307. 


CONSTITUTIONAL LAW — EQUAL PROTECTION OF THE Laws.— The mechanics’ 
lien law provided that “in an action brought by any artisan or day laborer to enforce 
any lien under this act, where judgment be rendered for plaintiff, the plaintiff shall 
be entitled to recover a reasonable attorney’s fee to be fixed by the court, which shall 
be taxed as costs in the action.” Gen. St. Kan. 1go1, § 5125. edd, that the statute 
is unconstitutional as denying the equal protection of the laws. Atkinson v. Woodman- 
see, 74 Pac. Rep. 640 (Kan.). 

It is well established that the legislature may make classifications and distinctions 
based thereon. But the “classification must always rest upon some difference which 
bears a reasonable and just relation to the act in respect to which the classification is 
proposed, and can never be made arbitrarily and without any such basis.” Connolly v. 
Union Sewer Pipe Co., 184 U. S. 540. There seems to be no reason of public policy 
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requiring the prompt payment of claims for which a mechanics’ lien will attach, which 
cannot be urged with equal force in the case of many other classes of claims. The de- 
cision therefore appears sound in holding the statute unconstitutional. Gulf, etc., R. R. 
Co. v. Zilis, 165 U.S, 150. While the constitutionality under the Fourteenth Amend- 
ment of the particular ogg provision involved does not appear to have been 
directly adjudicated before, it has occasionally been questioned under similar pro- 
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visions in state constitutions. While these decisions are in some conflict, the weight of 


authority is in accord with the decision in the principal case. Grand Rapids Chair Co. 
v. Runnells, 77 Mich. 104; Randolph v. Builders, etc., Co., 106 Ala. 501 ; contra, Wort- 
man v. Kleinschmidt, 12 Mont. 31 


CONSTITUTIONAL LAW— EQUAL PROTECTION OF THE LAWS— DISCRIMINATION 
AGAINST NEGROES AS JuRORS.— An Alabama statute provides that commissioners 
shall select from the male residents of each county such persons as in their opinion 
are fit and competent to discharge the duties of jurors. A negro, indicted by a grand 
jury thus drawn, moved to quash the indictment, on the ground that the commissioners 
had excluded all negroes from the list from which the grand jury was drawn, solely on 
the ground of color. ‘The motion was stricken from the files and the defendant's ex- 
ceptions to this action overruled, on the ground that the motion was not made in proper 
form. eld, that a federal question is raised and that the defendant is deprived of the 
“equal protection of the laws.” Rogers v. Alabama, 24 Sup. Ct. Rep. 257. See Nores, 
P. 35!- 


CONSTITUTIONAL LAW — EXCLUSION OF FOREIGN CORPORATIONS BY A STATE. 
A state statute imposed conditions upon foreign corporations continuing to do busi- 
ness in the state. Certain foreign corporations already in the state sought to enjoin 
the enforcement of the statute on the ground that it was unconstitutional under both 
the state and the national constitutions. /é/d, that the plaintiff, being a foreign corpora- 
tion, cannot object to the statute. Hartford Fire Ins. Co. v. Perkins, 125 Fed. Rep. 502 
(Circ. Ct., S. Dak.). 

The court here refused the injunction on the ground that a foreign corporation has 
no constitutional right to do business in a state, and consequently cannot be injured by 
any condition imposed upon it by the legislature; and therefore is in no position to 
object to the constitutionality of such conditions. This view, in assuming that a con- 
dition imposed by the legislature is rer imposed by the state, overlooks the 
consideration that the legislature represents the state only when acting within con- 
stitutional limits. Objections under the state constitution should, therefore, be open 
to foreign corporations in order that they may protect rights vested under previous 
constitutional legislation. Méagara Fire Jns. Co. v. Cornell, 110 Fed. Rep. 816. More- 
over, even conditions imposed by the state must not conflict with the national consti- 
tution which forms a part of the supreme law of the land. Commonwealth v. Mobile, 
etc., Ry. Co., 64 S. W. Rep. 451 (Ky.). For instance, foreign corporations may invoke 
the protection of the federal constitution against conditions which impair vested con- 
tract rights. Mew York, etc., Ry. Co.v. Pennsylvania, 153 U.S.628. The principal case 
is believed to be a misconception and unsupported by authority. 


CONSTITUTIONAL LAW— POLICE POWER — CLASSIFICATION. — A state statute re- 

quired the examination and registration of plumbers and the observance of specified regu- 

lations in plumbing in cities exceeding a certain population. eld, that the statute is 

a Seltz v. Pittsburg, 34 Pittsburgh L. J. 197 (Ct. of C. P. No. 1, Allegheny 
0., Pa.). 

The liberty and equal protection of the laws guaranteed to citizens by the Consti- 
tution are admittedly not infringed by a reasonable exercise of the police power in the 
promotion of health, good order, or morals. Ruhstrat v. People, 185 Ill. 133. Thus, 
the plumbing of dwelling-houses and the examination and licensing of plumbers are 
proper subjects of legislative regulation. People v. Warden of City Prison, 144 N. Y. 
$29. Moreover, police regulations may be applied to particular localities only, and will 

consistent with the equal protection of the laws so we as the classification of 
localities is reasonable. Sutton v. State, 96 Tenn. 696. If the classification is un- 
reasonable, although made in good faith, several states hold that the statute is uncon- 
stitutional. Jn the Matter of Facobs, 98 N. Y. 98; see A'uhstrat v. People, supra. The 
— of authority, however, holds that unless the classification is so unreasonable as 
to disprove good faith, it is constitutional. Hayes v. Afissouri, 120 U.S. 68; State v. 
Chicago, etc., R. R., 68 Minn. 381. Since the importance of sanitation varies according 
to the density of population, the classification in the present statute appears reason- 
able, and on either view this exercise of the police power seems constitutional. 
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CoNnsTITUTIONAL LAW— THIRTEENTH AMENDMENT — FEDERAL STATUTES SE- 
CURING RIGHT TO OWN REALTY. — The Federal Civil Rights Act (U. S. Comp. St. 
1901, p. 1262) secures to negroes the same privileges to acquire and to own real property 
as are enjoyed by white citizens. The defendants were indicted under U.S. Comp. St. 
I90!, p. 3712, for conspiring to intimidate negroes in the exercise of the right thus 
secured. He/d, that the Civil Rights Act is constitutional under the Thirteenth Amend- 
ment. United States v. Morris, 125 Fed. Rep. 322 (Dist. Ct., E. D. Ark.). 

The statute cannot be upheld under the Thirteenth Amendment, which prohibits 
involuntary servitude, unless the bestowal of the right to acquire and own real property, 
is an appropriate method of preventing involuntary servitude. Though interference 
with this right could hardly go far toward producing slavery, it is clear that toa certain 
extent it is easier to enslave persons who have not been allowed to own real property, 
than persons who have freely exercised this right, and interference with the right to 
acquire realty has been a feature of movements whose apparent object was to reduce 
the negro to a condition of serfdom. These considerations would seem to justify the 
decision, for in selecting means for the protection of rights conferred by the constitu- 
tion, Congress should be permitted to make provision for situations which are remote 
and potential, as well as for those which are apparent and imminent. Cf McCullough v. 
Maryland, 4 Wheat. (U. S.) 316, 421. The principal case is sustained by two federal 
decisions in which the constitutionality of the same act was involved. United States 
v. Rhodes, t Abb. (U.S. C. C.) 28; LZ re Turner, 1 Abb. (U.S.C. C.) 84. 


CONSTRUCTIVE TRUSTS — RECOVERY FROM TRANSFEREE OF FORGED TRANSFER 
oF Stock. — The defendant innocently presented a forged transfer of stock to the 
plaintiff company and received new certificates, which were in turn transferred to dona 

e purchasers. When the forgery was later discovered, the plaintiff was forced to 
issue equivalent stock to the true owner, and now seeks indemnity from the defendant. 
Neither party was negligent. He/d, that the defendant is not liable. Corporation of - 
Sheffield v. Barclay, [1903] 2 K. B. 580. 

he decision of this case in the court below was discussed in 16 Harv. L. REv. 228; 
see also 4 #bid. 297, 307, 307 n. 3. 


CONTRACTS — CONSTRUCTION OF CONTRACTS OF EMPLOYMENT. — The respons 
dent contracted to act as superintendent of a cotton compress and warehouse for the 
—— company. In an action bythe respondent to recover damages for an alleged 
un 


awful discharge, the trial court ruled that the respondent might, during the employ- 
ment, lawfully perform services to third persons which did not interfere with his work 
for the appellant. Aé/d, that the ruling is erroneous, since the respondent owed all of 
his time to the appellant. Atlantic Compress Co. v. Young, 45 S. E. Rep. 677 (Ga.). 

The meaning of the term “ superintendent ” in the present contract requires a knowl- 
edge of the duties of a superintendent in that occupation. If the employment is one 
in which the employee is hired merely to accomplish definite tasks, the court may well 
find that his hours of work are discretionary and that he has not promised his whole 
time tohisemployer. Yaffray v. King, 34 Md.217. If, on the other hand, the employee’s 
duty is to attend, like an operative, to such tasks as may arise during business hours, 
the court may find that he has promised all his working time. Had the duties of the 
present employee been unfamiliar to the court, the court might better have required the 
jury to find them before construing the contract, since the jury finds the meaning of 
technical terms. Hutchinson v. Bowker, 5 M. & W. 535. If, however, these duties were 
a matter of common knowledge in the jurisdiction, the court could take judicial notice 
of them. Brown v. Piper, 91 U.S.37. Since this might fairly have been the fact, the 
decision seems sound. 


CoRPORATIONS DE Facro— EFFEcT oF STATUTES PASSED AFTER ORGANIZA- 
TION. — Under an unconstitutional statute, a school district organized as a corporation. 
Subsequently a constitutional statute was passed, but no attempt was made to organize 
thereunder, and the user of assumed corporate power under the original organization 
was continued. To an action of contract against the corporation, it was objected that 
no corporation existed. A¢e/d, that the defendant is liable as a corporation de facto. 
Hancock v. Board of Education, etc., 74 Pac. Rep. 44 (Cal.). 

Upon principle, the state is the sole source of corporate existence. Because of 
public convenience and business necessity, however, the doctrine of corporations de 
facto has become a recognized exception to this principle. The elements of corporate 
existence de facto are a statute, under which the corporation may be created, a bona fide 
attempt to organize under the statute, and a user of corporate powers. Finnegan v. 
Noerenberg, 52 Minn. 239. Under an unconstitutional statute there can be no co’ 
rate existence, de jure or de facto. Brandenstein v. Hoke, 101 Cal. 131. In the princi- 
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al case, therefore, the first and second elements of corporate existence de facto are 

cking. One jurisdiction, which has hitherto followed Finnegan v. Noerenberg, has so 
far inclined in the direction of convenience as to find corporate existence de facto when, 
at the time of organization under the unconstitutional statute, a valid statute existed 
under which the corporation might legally have organized. Georgia Southern, etc., 
R.R. Co. v. Mercantile Trust, etc., Co., 94 Ga. 306. The present decision is unfortunate 
in departing still further from the general rule. See 16 Harv. L. REV. 362. 


CORPORATIONS — INSOLVENT CORPORATIONS — PREFERENCE AMONG CREDITORS. 
The acting president of an insolvent corporation made a distribution of the corpo- 
rate property among some of its creditors. The property was subsequently attached 
by other creditors of the corporation. /é/d, that the latter cannot inquire into the 
authorization of the president to create a preference among the corporation’s creditors. 
Beaman v. Stewart, 74 Pac. Rep. 344 (Col., Ct. App.). 

If the president acted with the authority of the directors, the property in suit be- 
longed to the preferred creditors, since it is established in Colorado both that the 
surrender of an antecedent debt is valuable consideration and that the directors of an 
insolvent corporation may make a preference among creditors. Knox v. McFarran, 
4 Col. 586; Farwell Co. v. Sweetzer, 10 Col. App. 421. If, on the other hand, the presi- 
dent acted without special authority, the property remained in the corporation. Vor- 
tony. Alabama Nat'l Bank, 102 Ala. 420. In that event the attaching creditors ac- 
quired a valid lien on the property. Breene v. Merchants’ & Mechanics’ Bank, 11 Col. 
97. For no principal can ratify an unauthorized disposition of his property by his 
agent so as to destroy the rights of intervening attachment creditors, and it is imma- 
terial that the principal is a corporation. Galloway v. Hamilton, 68 Wis. 651. Since, 
then, the validity of the attachment lien depended on whether the property belonged 
to the corporation at the time of attachment, and since this, in turn, depended entirely 
on whether the president acted with authority, it would seem to follow that the creditors 
might inquire into his authority. 


DANGEROUS PREMISES—DuTY OF LANDOWNER TO WARN VISITORS OF DANGER 
OF ASSAULT BY STRANGERS.— The defendant, who maintained a park for the 
entertainment of the public, with knowledge of a conspiracy on the part of certain 
persons to assault negroes visiting the park, permitted the plaintiff, a negro, to enter 
without taking measures to protect him from danger. Ae/d, that the defendant is 
liable for injuries inflicted upon the plaintiff in pursuance of the conspiracy. J/ndian- 
apolis Street Ry. Co. v. Dawson, 68 N. E. Rep. 909 (Ind., App. Ct.). 

A landowner must exercise ordinary care to keep his premises safe for a business 
visitor or to warn him of danger arising from their unsafe condition. This principle has 
heretofore been applied mainly with reference to defects in the physical condition of the 

remises themselves. Indermaur v. Dames, L.R.1C.P. 274. Recovery has, however, 
om allowed in one case where the danger was caused by strangers rightfully engaged 
in shooting on the land. Conradt v. Clauve, 93 Ind. 476. The principal case goes to 
the extreme of allowing recovery for injuries intentionally inflicted by third persons 
whose acts were criminal in their nature. But the fact that the premises were unsafe 
for the plaintiff and that his presence there would result in the damage complained of 
was known to the defendant when it invited the plaintiff to enter its park. If as a 
result of the defendant’s invitation an unsuspecting plaintiff has been either intention- 
ally or negligently led into a trap, his right to demand indemnity from the defendant 
should not depend upon the particular manner in which he meets with injury. 


DANGEROUS PREMISES — LIABILITY TO TRESPASSERS — CHILDREN TRESPASSERS. 
The plaintiff, a child twelve years old, while playing with other children in a grove 
situated partly on the defendant’s and partly on adjacent land, was injured by runnin 
into a barbed wire, a remnant of a fence that originally bounded the defendant’s lan 
from the rest of the grove. The defendant knew the condition of the property and the 
habit of children of playing in the grove. e/d, that the questions of the defendant’s 
negligence and of the la intiff’s contributory negligence should be left to the jury. 
Cincinnati, etc., Co. v. Brown, 69 N. E. Rep. 197 (Ind., App. Ct.). 

Unlike the “turntable cases,” the thing which attracts the children here, namely the 
grove, is not dangerous in itself nor the instrument of injury nor is it an artificial 
structure maintained by the landowner. On the other hand, the instrument of injury, 
as the landowner knows, has ceased to be of any use. The issue involved is discussed 
in 11 Harv. L. REV. 349; 12 ibid. 206. 


._Evipence — Custom As EvipENCE oF Duk Care. — The plaintiff, while riding on 
a ladder on the side of a freight car, was knocked from it and injured by another car 
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which the defendants had negligently left too near the track. Evidence that it was a 
general custom among switchmen to ride on the side of freight cars in the yards, was 
offered to prove the plaintiff’s due care. Held, that the evidence is admissible. Boyce 
v. Wilbur Lumber Co., 97 N. W. Rep. 563 (Wis.). See NOTEs, p. 349. 


EvIDENCE — EXPECTANCY OF LIFE— AGE OF PARENTS. —In an action for dam- 
ages arising from permanent personal injuries, the — desired to show an ex- 
pectancy of life beyond that given in the mortality tables by the testimony of experts 
who were to base their opinions on the mortality tables and on the fact that the 
plaintiff’s father and grandfather lived to advanced ages. Hée/d, that the evidence is 
not admissible. Hamilton v. Michigan Cent. R. R. Co.,97 N. W. Rep. 392 (Mich.). 

That longevity is hereditary the science of biology leaves no room to doubt. In 
determining any person’s expectancy of life, therefore, the ages attained a” his parents 
and grandparents are logically relevant. This evidence is not excluded by the use of 
the mortality tables, for while these tables are uniformly admitted, they are not con- 
clusive evidence. Vicksburg, etc. R. R. Co. v. Putnam, 118 U.S. 545. The only ques- 
tion remaining is whether or not the longevity of the parents is of such slight probative 
value in determining the plaintiff’s expectancy of life that it ought not to be submitted 
to the jury. The fact that life insurance companies have found by experience that it 
is unsafe to insure persons whose parents and grandparents have died young tends to 
lead to the conclusion that the evidence should be admitted. But one case raising this 

uestion has been found, and in that case the evidence was admitted. Chattanooga 
. R. Co. v. Clowdis, 90 Ga. 258. 


EVIDENCE — PosT-TESTAMENTARY DECLARATIONS OF TESTATOR. — When last 
seen a will was in the hands of a person to whose interests its provisions were adverse. 
Subsequently the testator made statements tending to show that he had revoked the 
will. , proceedings for probate of the lost will, the contestants sought to introduce 
evidence of these statements to rebut the presumption that the will was not revoked. 
—_ ct) the evidence is admissible. A/cElroy v. Phink, 76 S. W. Kep. 753 (Tex., 

up. Ct.). 

On the question as to the pene: competency of post-testamentary declarations on 
issues as to the existence and validity of wills, there is a marked confusion of author- 
ity. Cf Fackson v. Kniffen, 2 Johns. (N. Y.) 31; Henry v. Hall, 106 Ala. 84. But 
since a court might properly be reluctant to dispose of an estate solely upon a pre- 
sumption arising from the mere custody of a will when last seen, it might well allow 
evidence to be introduced to rebut such a presumption which would be inadmissible 
on other issues. Accordingly, although this distinction has not been expressly taken, 
no case found excluded the evidence when it was introduced merely to rebut a pre- 
sumption against the existence of a lost will. Cf Keen v. Keen, L. R. 3 P. & D. 105. 
The fact that here the evidence was introduced to rebut a presumption in favor of the 
existence of a lost will should not distinguish the principal case. The evidence, 
moreover, is strengthened by all the considerations which a ae to the 
hearsay rule, namely, the peculiar knowledge of the declarant, the absence of motive to 
deceive, and the lack of better evidence. Cf Sugden v. Lord St. Leonard, 1 P. D. 154. 


EVIDENCE — PRIVILEGE — INFERENCE FROM EXCLUSION BY PATIENT OF PHYSI- 
CIAN’s TESTIMONY. — A statute provided that physicians should not divulge profes- 
sional information acquired from a patient. e/d, that a charge that the jury is not 
prevented under the law from drawing inferences from a patient’s refusal to allow his 
a to testify is correct. Deutschmann v. Third Ave. R. R. Co. 84 N.Y. Supp. 


7. 

The statute fails to make express provision either for or against the drawing of an 
inference against the patient from the exercise of his privilege. In civil actions the 
exclusion of material evidence by a party, or the failure to produce it if it is in his 
power to do so, have generally been held to justify an unfavorable inference. Gulf, 
etc., Ry. Co.v. Ellis, 4 Fed. Rep. 481. It is the duty of all persons interested in a suit 
not to prevent the impartial adjudication of the questions at issue, and they cannot 
complain if an unfavorable inference is drawn from their doing so. Where, however, 
public policy has dictated a expressly reserving to a party the privilege of 
excluding certain testimony, the general rule should not be applied. For if a party, in 
exercising the right secured to him by law, thereby exposes his cause to damaging 
inferences, the benefit of his privilege is practically destroyed. For this reason the 
decision in the principal case seems questionable. 


LIBEL — PHOTOGRAPH OF PLAINTIFF IN CONNECTION WITH LIBELOUS ARTICLE. 
The defendant published an account of the life of an Italian bandit, illustrating the 
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article with a photograph of the plaintiff, named underneath as that of the bandit. 
The article referred to the photograph as that of the brigand, and stated that he was 
in Italy. The plaintiff was in New York at the time. e/d, on demurrer, that the 
facts will sustain an action of libel. De Sando v. New York Herald Co., 85 N.Y. Supp. 
I I I . 

A man’s right to have his good name left unsullied is fundamental. An article 
which leaves an ordinary person reading it with the impression that the plaintiff has 
committed a crime is certainly an infringement of this right, and should be actionable 
as much as if the plaintiff were mentioned by name. Smith v. Sun Publishing Co., 50 
Fed. Rep. 399. Since in the present case many readers who did not know the plaintiff 
might, upon seeing him at some future time, connect his face with the crimes of the 
brigand and set him down as a scoundrel, any decision other than that reached by the 
court would seem impossible. 


LIMITATION OF ACTIONS — ABSENCE OF DEFENDANT FROM STATE— FOREIGN 
CorpPoRATIONS. — By the Kansas statute of limitations, if a person is out of the state 
when the cause of action accrues against him, the statutory period does not begin to 
run in his favor until he comes into the state. A foreign corporation had property 
within the state, and maintained an office where service of process could be had on its 
division superintendent. e/d, that the statutory period does not run in favor of the 
corporation. Williams v. Metropolitan St. Ry. Co., 74 Pac. Rep. 600 (Kan.). 

By the weight of authority, liability to service of process tests the running of the 
statute. Lawrence v. Ballou, 50 Cal. 258. But many courts, as in the spore sn case, 
conclude that since a corporation cannot exist outside the state which creates it, it 
cannot, therefore, “come into the state.” Olcott v. Tioga Ry. Co.,20N.Y.10. It is true 
that a foreign corporation is not within the state even in a sense corresponding to the 
temporary présence of a natural person, since service can be had, not on any officer, as 
in the state of domicil, but only on an agent to receive service. The designation of 
such an agent, however, gives personal jurisdiction of the corporation ; and the words 
“within the state” might reasonably be construed to mean “ within the jurisdiction of 
the state,” as the obvious intent of the statute is to exempt from suit all persons, 
natural or artificial, who have been liable to suit for the statutory period. The prin- 
cipal case commits another jurisdiction to the less reasonable doctrine, 


MORTGAGES — EQUITABLE MORTGAGE ON INSURANCE MONEY. — Land was mort- 
gaged to the defendant, the mortgagor agreeing to insure the premises in the defend- 
ant’s name and the latter, on default, to have the right himself to insure and to add 
the premiums to the debt. The defendant assigned the mortgage and the debt to the 
plaintiff, guaranteeing payment, and then purchased the mortgagor’s interest without 
assuming the mortgage, and insured in his own name. The buildings burned and the 
insurance company, with notice of the provisions of the mortgage, paid the defendant. 
The plaintiff then sued the defendant and the insurance company in equity for the 
proceeds of the insurance. /é/d, that the plaintiff has an equitable lien on the pro- 
ceeds of the policy, enforceable against the company and the defendant. Ayae v. 
Hartford Fire Ins. Co. 97 N. W. Rep. 629 (Neb.). 

lf a mortgagor, contrary to agreement, makes the policy payable to himself, the 
mortgagee has an equitable lien on the proceeds. Michols v. Baxter, 5 R.1. 491. The 
same is true if the insured is an assignee of the mortgagor who has assumed the mort- 
gage. Miller v. Aldrich, 31 Mich. 408; see James v. West, 65 N. E. Rep. 156. By 
the better view, the agreement does not run with the land so as to charge an assignee 
not assuming the mortgage. Furmers’ Loan, etc., Co. v. Penn. Plate Glass Co., 186 U.S. 
434; see Read v. McCrum, 91 N. Y. 412. In the principal case such an assignee was 
denied, the insurance on the ground that he had in effect by his guaranty assumed the 
mortgage; and that by effecting his insurance he unjustly prevented the mortgagee 
from insuring according to the mortgage. Neither reason seems sound. The defend- 
ant’s liability remained purely that of guarantor; he assumed no rights or duties under 
the mortgage. And his insurance deprived the plaintiff of no rights; for a —er 
or his assign, has a separate insurable interest. Hanover Fire Ins. Co. v. Bohn, 48 
Neb. 743. Consequently the defendant would seem entitled to insure his separate 
interest and to keep the proceeds. 


MORTGAGES — FORECLOSURE SALE — LIEN OF PURCHASER. — The plaintiff pur- 
chased mortgaged property at a foreclosure sale, subject to the right of the defendant, 
the mortgagor, to redeem within a year. The defendant redeemed but refused to pa 
taxes which had become an incumbrance upon the estate during the year, and whic 
the plaintiff had paid to secure his lien. The plaintiff then sought to establish a lien 
on the estate for the amount of the taxes. Ye/d, that the lien of the plaintiff extends 
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only to the amount of his bid and interest. Government Building and Loan Institution 
v. Richards, 68 N. E. Rep. 1039 (Ind., App. Ct.). 

This follows the trend of the books, Walton v. Hollywood, 47 Mich. 385; see 
Nopson v. Horton, 20 Minn. 268. The conclusion, however, seems to based on 
cumulative dicta in different cases rather than upon actual decisions or equitable prin- 
ciples. Since the purchaser’s right is against the land alone and not against the 
mortgagor, he cannot recover over against the mortgagor for taxes paid if there is no 
redemption. Davis v. Dade, 150 Ill. 239. It does not follow that he may not have a 
lien for the taxes. A mortgagee may in equity add to the mortgage debt taxes paid be- 
fore the foreclosure sale to preserve his lien. e// v. Mayor, etc., of New York, to Paige 
(N. Y.) 49. Where, as in the pining case, the period of redemption is by statute 
extended after the sale, it would seem that the purchaser is in a position analogous to 
that of such a mortgagee and that his lien should similarly cover these taxes. As 
such a result avoids the undeserved enrichment of the mortgagor involved in the 
principal case, it seems eminently just. It is reached in some states by statute. See 
Davis v. Dale, supra. 


OFFER AND ACCEPTANCE — ACCEPTANCE BY MAIL. — The plaintiff, a lessee of 
the defendant, had an option by his lease to purchase the land at any time within the 
term. He mailed three letters accepting the option within the term, but as communi- 
cation was interrupted by war, only one reached the defendant, and that after the 
expiration of the lease. é/d, that there is no valid contract. Bal v. van Staden, 20 
So. Afric. L. J. 407 (Transvaal, Sup. Ct.). See NorEs, p. 342. 


PARENT AND CHILD—PARENT’S LIABILITY FOR INJURING CHILD.— In a suit 
for damages by a minor child png its parents, the declaration alleged cruel and 
inhuman treatment. //e/d, that the declaration states no cause of action. McKelvey 
v. McKelvey, 77 S. W. Rep. 664 (Tenn.). 

It is universally held that the parent is liable criminally for the use of excessive 
force in the exercise of his right of control and correction. Commonwealth v. Blaker, 
1 Brews. (Pa.) 311. But even here the courts are loath to interfere. State v. Jones, 95 
N. C. 588. No os has been found for making the parent answerable civilly for 
personal injuries inflicted upon the child. In fact, the present decision has the support 
of at least two cases, and is in accord with the reasoning and dic/a in many others. 
Foley v. Foley, 61 Ul. App. §77; Hewlett v. George, 68 Miss. 703. The argument in 
favor of the parent’s liability appears to be that, on principle, there is no reason wh 
the parent should not be subject to a civil responsibility similar to that of a school- 
teacher, who, though standing i /oco parentis, is liable for excessive punishment. 
See CooLey ON Torts, 2d ed., 197. This argument, however, is more than over- 
come by practical considerations of public policy, which discourage causes of action 
that tend both to destroy parental authority, and also to overwhelm the courts with a 
multitude of petty suits. 


PRACTICE — APPEARANCE AS ATTORNEY BY JUDGE.—JIn a state which was 
divided into circuits the jurisdictions of which were separate and distinct, a judge of 
one circuit attempted to appear as an attorney in the court of another circuit. Held, 
that when a lawyer becomes a judge his right to act as an attorney is temporarily sus- 
pended. Perry v. Bush, 35 So. Rep. 225 (Fla.). 

» The impartial and judicial frame of mind required in a judge makes it desirable that 
he give up for the time his practice of the law. Furthermore, his appearance before 
his fellow judges might bring extraneous influences to bear upon the decision of cases. 
Again, active advocacy by a public officer of the interests of one party to litigation 
would affect in an unfortunate manner the esteem in which the community holds the 
judiciary. Consequently it is usually provided by statute or constitutional provision 
that judges of courts of record shall not practise as attorneys. Cf Wood v. Keith, 60 
Ark. 425; Seymour v. Ellison, 2 Cow. (N. Y.) 13. In the absence of statute, as in the 
principal case, it is believed that the court itself can prevent a judge from practising, 
under its inherent power to preserve the proprieties of the bar and to prevent the mis- 
carriage of justice. In some states by statute circuit judges are permitted to practise 
in courts other than their own. O’ Hare v. Chicago, etc., R. R. Co., 139 Ill. 151; Morton 
v. Detroit, etc., R. R. Co., 81 Mich. 423. A judge may, of course, always appear for 
himself. Liddy v. Rosekrans, 55 Barb. (N. Y.) 202. 


QuasI-CONTRACTS — RECOVERY AGAINST A MUNICIPAL CORPORATION. —A con- 
tractor, under a contract with the city of Chicago, was employed to construct a certain 
public improvement. Alterations were made in the work at the order of certain public 
officials who had no authority to make the changes. /7e/d, that if the city has not 
ratified the alterations, the contractor can recover against it in quasi-contract. City of 
Chicago v. McKechuney, 68 N. E. Rep. 954 (Ill.). See Nores, p. 343. 
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SEDUCTION — SURVIVAL OF ACTION TO THE MOTHER. — The defendant seduced 
the plaintiff’s daughter while both parents were living. Prior to the commencement 
of suit the girl’s father died. e/d, that the mother has no right of action. Hamilton 
v. Long, 116 L. T. 171. 

This decision is an affirmance by the Court of Appeal of the decision in the court 
below, which was commented on in 16 Harv. L. REv. 298. 


SET-OFF AND COUNTERCLAIM— JURISDICTION OF LowER CourTs.—In an ac- 
tion in a New York county court, the plaintiff filed a complaint for $900. The defend- 
ant filed a counterclaim for $30,000. The jurisdiction of county courts is limited to 
actions in which the complainant demands judgment for a sum not exceeding $2,000. 
Held, that the county court has jurisdiction over the counterclaim. Howard /ron- 
works v. Buffalo Elevating Co.,176 N. Y.1. See NoreEs, p. 350. 


STATES — ACQUISITION BY ONE STATE OF THE TERRITORY OF ANOTHER BY 
PRESCRIPTION. — The state of Wisconsin had exercised sovereignty over a certain 
island for over fifty years. In a suit between two individuals, the defendant disputed 
the plaintiff's title to the island, which was based on a patent granted by the state of 
Wisconsin, on the ground that according to the true boundary line between Wisconsin 
and Minnesota the island lay within the territory of the state of Minnesota. He/d, 
that, as between the parties, the exercise of sovereignty by Wisconsin for the stated 
length of time is conclusive as to the proper location of the boundary line between 
the states. Franzini v. Layland, 97 N. W. Rep. 499 (Wis.). See NorTEs, p. 346. 


| TAXATION —SUCCESSION TAX — DEBT DUE FROM FoREIGN DEBTOR. — The testa- 
a | trix died domiciled in Vermont, leaving debtors in New York. The Vermont statutes 
impose a succession tax on “all property within the jurisdiction of this state... which 
shall pass by will or by the intestate laws of this state.” e/d, that the debts are not 
a | subject to the tax. Jn re Joyslin’s Estate, 56 Atl. Rep. 281 (Vt.). 
a | The court considers that the debts are for purposes of administration located in 
a | New York at the home of the debtor, and hence are not “ property within the juris- 
diction ” of Vermont, and pass, not by the laws of Vermont, but by the laws of New 
: | York. But even granting the debts to be personalty actually located in New York, 
i they would by a generally adopted fiction be regarded, for purposes of general tax- 
ation, as being within the jurisdiction in which their owner is domiciled. Succession 
tax cases almost without dissent apply the samerule. Frothingham v. Shaw, 17 ; Mass. 
59. Moreover, it is by virtue of Vermont law that such property passes to the legatee. 
Lidman v. Martinez, 184 U.S. 578. New York, having actual control of personalt 
there located, could, it is true, dispose of it absolutely. In fact, however, New Yor. 
pte ge the Vermont law to determine the succession, so that by the consent of New 
ork the law of each state has a share in the passing of the property. N. Y. Copg, 
§ 2694; see also Blackstone v. Miller, 188 U. S.189. The Vermont statute by the bet- 
ter view should be regarded as applying to the property in question. 


TAXATION — VALIDITY OF TAXES ASSESSED BEFORE AND CONFIRMED AFTER 
EXERCISE OF EMINENT DoMAIN.—The city of New York took the plaintiff’s land 
by eminent domain. Prior to the passing of title to the city the annual tax upon the 
property was assessed to the plaintiff, but the assessment was not confirmed until after 
eo ee Held, that the tax cannot be collected. Buckhout v. City of New York, 
176 N. Y. 363. 

The AS: in the principal case in denying the validity of the tax in question 
seems sound. In New York the assessment of property is only an initial step in 
the process of taxation. See Lathers v. Keogh, 109 N. Y. 583. The taxing power with 

if regard to land taken by eminent domain is necessarily extinguished when ownership 
it vests in the city. The city, having exercised its right to take the land during the 
q progress of tax proceedings, should not be entitled thereafter to continue those pro- 

ceedings. When, subsequently to assessment, transfers of land between citizens have 
taken place, it has been held that the personal liability of the grantor for taxes is fixed 
by the assessment. Rundell v. Lakey, 40 N. Y. z 3- But conceding that a liability 

does so arise, its enforcement by the city is conditional upon the completion of the 
tax. Since the city, after the exercise of eminent domain, has no power to perfect the 
| incomplete tax, its conditional claim against the owner based on a previous assessment 

cannot be enforced. 


Trusts — ConFLICTING Equities — FoLLowING Trust Property. — One Wood 
! held an option for the purchase of certain land in trust for a corporation, and, having 
received stock and bonds from the corporation, he assumed the duty to pay the pur- 
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‘chase price out of his own substance. He was also a trustee of a fund for a third 
party, and, in breach of trust, used a part of the fund to pay for the land, and re- 
ceived title. Held, that, as between the corporation and the third party, the former 
is entitled to the land to the exclusion of the latter. Seacoast R. R. Co. v. Wood, 56 
Atl. Rep. 337 (N. J. Ch.). See Norzs, p. 352. 


BOOKS AND PERIODICALS. 


I, LEADING LEGAL ARTICLES. 


RESCISSION FOR BREACH OF WARRANTY. — An article by Professor Willis- 
ton in 16 Harv. L. REV. 465, on this subject, has called forth a reply from the 
author of a well-known treatise on Sales, Professor Francis M. Burdick, of Colum- 
bia Law School. escission for Breach of Warranty,-4 Columbia L. Rev. 1 
(Jan. 1904). Professor Burdick, though evidently not in sympathy with the so- 
called *“* Massachusetts rule” which Professor Williston supports, devotes his 
attention mainly to the effort to show that of the twelve states which were cited 
as having adopted this view, only six are committed to it, and three of these by 
dicta only. Most of the cases cited by Professor Williston would, he declares, 
have been similarly decided in England. 

It is apparent that so complete a disagreement as to the classification of 
cases, between such learned and careful investigators, must be based on differ- 
ent views as to the location of the boundary line on one side or the other of 
which a case is to be ranged. Professor Williston finds the real distinction 
taken by the English law to be that between executed and executory contracts, 
no rescission being allowed in any case of an executed sale. Professor Burdick, 
on the other hand, finds the English distinction to lie between conditions and 
collateral warranties, the — being allowed to rescind even after accept- 
ance of title for the breach of a condition. 

Among “ conditions ” the Sale of Goods Act includes the implied engagement 
that the vendor has title, that goods ordered by description shall correspond 
with the description and be merchantable, etc., §§ 12, 13, 14. In nearly all of 
the cases in dispute the engagement fell within one of these classes, and, after 
acceptance of the title, rescission was allowed upon discovery of the defect. 
Polhemus v. Heiman, 45 Cal. 573. Gale, etc., Manufacturing Co. v. Stark, 
45 Kan. 606. Branson v. Turner, 77 Mo. 489. When Professor Burdick 
says that these cases would be similarly decided in England, he must, it would 
seem, overlook or misinterpret § 11, (1), c, of the Sale of Goods Act, which 
provides that “where . . . the buyer has accepted the goods . . ., or where the 
contract is for specific goods, the property in which has passed to the buyer, the 
breach of any condition to be fulfilled by the seller can only be treated as a 
breach of warranty and not as a ground for rejecting the goods and treating the 
contract as repudiated, unless there be a term of the contract, express or im- 
plied, to that effect.” Exactly what would amount to an “implied term” in 
the contract, allowing rescission, it may be hard to say: but clearly such a 
term is not to be implied merely because there is a condition, for this would 
render the section absolutely meaningless. It is of course true that even in 
England the buyer has a reasonable time to examine the goods before acceptin 
title. Okell v. Smith, 1 Stark. N. P. 107. See Street v. Blay, 2 B. & Ad. 456, 
463. But surely there can be no ground for contention that the property had 
not passed in a case where the guano purchased had been put into the soil by 
the baeer, as in Pacific, etc., Co. v. Mullen, 66 Ala. 582. The other cases are 
only less clear. In practically all of the caseS in question the language of the 
courts goes the full length, nor is a possible distinction between conditions and 
warranties anywhere adverted to. 
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Professor Burdick appears to find the basis of his view that the acceptance of 
title does not bar the right of rescission for breach of a condition in the leading 
case of Street v. Blay, supra. But certainly the decision in that case does not 
warrant it, for rescission was refused ; nor is there anything in the opinion to 
indicate it. Lord Tenterden says the vendee “has no right... to return 
. . . unless there has been a condition in the contract authorizing the return, or 
the vendor has received back the chattel.” It is very clear that this was in- 
tended to mean nothing more than “a term-in the contract authorizing the 
return.” And the cases cited by Lord Tenterden do not suggest the distinc- 
tion. Professor Burdick’s view has the support of Mr. Benjamin. BENJAMIN, 
SALES, 7th ed., § 887. But no decisions are cited in support of the author’s 
statement. Whatever the English law has been in the past, it appears to be 
settled now by the Sale of Goods Act. But this only purported to codify the 
existing law. See also Behn v. Burness, 3 B. & S. 751, 755. 


THE STOCKHOLDER’S RIGHT TO VOTE. — Since stability and permanence 
became recognized as essential to the management of large corporate enter- 
prises, the commercial desire to attain these essentials has induced the makin 
of voting trusts and stockholders’ voting agreements. From the legal stand- 
point, these devices for control raise the most important questions concerning 
the nature of the stockholder’s ey 1 Ra and the stockholder’s duty as re- 
gards voting. Upon the answer to these questions depend the vast financial 
arrangements attending the railroad reorganizations of recent years. The reluc- 
tance of the courts to adopt the commercial view and the uncertainty in which 
the decisions have left the question are set forth by Mr. Edward A, Harriman 
in an article on Voting Trusts and Holding Companies, 13 Yale L. J. 109 (Jan. 
1904). Mr. Harriman urges that the stockholder’s wine power is a property 
right which may be separated irrevocably from his legal as well as from his 


beneficial ownership; and that the stockholder may make any arrangement he 
wishes for the exercise of this ae bs right, so long as he observes his duty 
t 


not to deprive other stockholders of their substantial rights in the corporation. 
So long as the stockholder votes in person, no “motives or promptings of 
what he considers his individual interest” can restrict his voting power. Pender 
v. Lushington, L. R. 6 Ch. D. 70,90. But he owes the duty to the other stock- 
holders, it is sometimes said, to express and exercise his judgment in respect to 
the affairs of the corporation. Harvey v. Linville Improvement Co., 118 N.C. 
693. This alleged duty, it seems, is the basis of the oft-repeated maxim that “an 
untrammelled right to vote shall be incident to the ownership of the stock.” 
Shepang Voting Trust Cases, 60 Conn. 553, 576. How far these statements of 
the duty of the stockholder and the nature of his voting power are borne out by 
the cases may best be seen in the decisions upon three classes of voting arrange- 
ments: first, contracts between stockholders to vote their stock as a unit for 
the policy directed by a majority of their number; second, contracts between 
stockholders by which proxies, not accompanied by the transfer of stock on the 
books of the corporation, are given to trustees who may vote as they determine ; 
third, contracts between stockholders by which their stock is transferred on the 
books of the corporation to trustees, who pay over the dividends to the transfer- 
ring stockholders but vote the stock as they themselves determine. The first sort 
of arrangement is generally held tegal, but the opinion is freely expressed that it 
isrevocable. Fauld v. Yates, 57 Ill. 416. In one jurisdiction such an agreement 
has been held irrevocable. Smith v. San Francisco, etc.. Ry. Co., 115 Cal. 584. 
On the other hand, in reviewing an arrangement of this sort the purpose of which 
was fraudulent, one trial court has declared all such agreements illegal. Cone v. 
Russell, 48 N. J. Eq. 208. But see Chapman v. Bates, 61 N. J. Eq. 658. The 
second sort of arrangement has been generally held legal, but the implication is 
strong that it is always revocable. Brown v. Pacific Mail, etc., Co., 5 Blatchf. 
(U. S. C. C.) 525. One jurisdiction, indeed, has held such an agreement 
irrevocable. Mobile, etc., R. R. Co. v. Nicholas, 98 Ala. 92. Another, in the 


BOOKS AND PERIODICALS. 365 


instance of such an arrangement which was fraudulent in its inception, has de- 
clared all such agreements illegal. Shepang Voting Trust Cases, supra. The 
third sort of arrangement, consistently with the foregoing decisions, has been 
held legal and irrevocable. Chapman v. Bates, supra. A squarely contrar 
decision, however, has been reached by another court. Harvey v. Linvil 
Improvement Co., 118 N. C. 693. 
n this state of the authorities, generalization upon the nature of the stock- 
holder’s voting power and the stockholder’s duty as regards voting must be 
hazardous. The notion that the stockholder owes the duty to the other stock- 
holders to express his personal judgment in respect to the control of the corpo- 
ration, it is submitted, is contrary to principle, and has been properly repudiated. 
The —— power, it seems, is not, as Mr. Harriman contends, a property 
right capable of being irrevocably separated from the legal ownership, but is 
a _ incident to the legal title of the shares, and, like the legal title, capable 
of, being irrevocably separated from the beneficial ownership: a right which, 
subject to revocation, may be —— by a to an agent, but which cannot 
egal title. Thi 


be irrevocably alienated from the Ss view seems most convenient 
for the corporation, which need not inquire into the beneficial ownership, but 
may safely admit the registered holder’s vote. It makes practicable a device 
for attaining legitimate permanence in corporate management, without closing 
the opportunity for attacking fraudulent combinations. Finally, although o 


posed by several decisions and many dicéa, it seems in accord with the weight 
of authority. 


LIABILITY OF TELEGRAPH COMPANIES. — No legal problems are of greater 
interest, or of more practical importance, than those arising from the applica- 
tion of existing law to new circumstances, and among these one which has been 
the subject of protracted conflict, and still remains without solution, is the 
liability of telegraph companies for the negligent transmission of messages. 
The two most difficult questions which arise are in regard to the right of the 
sendee, (1) to maintain an action, (2) to recover for mental suffering. 

A recent text writer in an elaborate and careful article seeks to answer these 


eg in the affirmative. Liability of Telegraph Companies, by Morris 
olf, 42 Am. L. Reg. 715 (Dec. 1903). Afters — that the English courts 


never allow the sendee to recover, the writer takes up the various theories upon 
which recovery has been permitted in this country. Of these, two are worthy 
of careful attention. Many jurisdictions allow the sendee to sue as the bene- 
ficiary of the contract between the sender and the company, while others permit 
recovery in tort on the general ground of negligence. The first theory, as 
Mr. Wolf indicates, must be very limited in its application, since a sendee is often 
injured where the contract was not really made for his benefit. The impracti- 
cability of doing justice upon this ground is shown by the decisions of Texas, 
the most prominent advocate of this theory, which seem to justify the author’s 
suggestion that the courts of that jurisdiction have held these contracts to be 
for the benefit of the sender or sendee according to which party first brought 
suit. Cf Western Union Teleg. Co. v. Adams, 75 Tex. 531, and Potts v. West- 
ern Union Teleg. Co., 82 Tex. 545. Moreover, it is well settled that recovery 
for mental anguish will not be allowed in a contract action, and the Texas cases 
in allowing such damages have reached that result through the aid of the Texas 
code, whic sheluhes tadiections between actions in tort and contract. As re- 
gards the second theory, Mr. Wolf would agree with those jurisdictions which 
allow recovery in tort for substantial damage, but he considers this principle also 
inadequate to cover cases where the only damage is mental. To meet this last 
class of cases he proposes a third theory based upon the suggestion that a tele- 
ph company, as a public servant, owes to every member of the community a 

uty to do its work carefully. ? 
he writer is to be complimented on his thorough collection and careful 
analysis of the cases, but his conclusions seem open to criticism. To allow 
recovery against the company on the basis suggested, presents two difficulties. 
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First, it seems doubtful whether the duty of a public servant is as extensive as 
is suggested by the writer. A public service company differs from other com- 
panies only in the fact that it must do business, at a uniform and reasonable 
rate, with any person who presents himself. Other than this it is not obvious 
that its liability extends beyond that of ordinary companies. Accordingly a 
consignee, in a case where title remained in the consignor, has been denied 
recovery against a carrier of =. Ogden v. Coddington, 2 E. D. Smith’s 
Rep. (N. Y.) 317, 327. Secondly, granted that the company owes a public duty, 
any one suing for a breach thereof must show special damage. Where damage 
is required to establish a cause of action, as would seem the case here, mental 
suffering is not such damage as the court should regard. Wyman v. Leavitt, 
71 Me. 227; Davies v. Solomon, L. R. 7 Q. B. 112. The doctrine finds some 
slight support. Mentzer v. Western Union Teleg. Co., 93 la. 752. But, 
however beneficial its application might be, it seems a complete innovation, 
rather than existing law applied to new circumstances. As such it is a matter 
for the legislature rather than the courts, and an examination of the subject 
leads to the belief that while existing law makes recovery possible in certain 
instances, uniform relief for the sendee must come by statute. Western Union 
Teleg. Co. v. Ferguson, 157 Ind. 37. 


STARE Decisis. — Although the doctrine of stare decisis is everywhere rec- 
ognized by the courts, a great deal of confusion exists as to the occasion and 
extent of its application. An attempt is made ina recent article to state the 
proper limitations of the doctrine as applied in the United States. Zhe Doc- 
trine of Stare Decisis —Its A — to Decisions Involving Constitutional 
Interpretation, by William J. Shroder, 58 Central L. J. 23 (Jan. 8, 1904). The 
writer asserts at the outset that the rule, which under certain conditions makes 
the decisions of courts binding as precedents, is one of public policy based on the 
advantages of stability in the law. It was by reason of such a rule in the Roman 
law that the “ decreta” and “ rescripta ” of the Emperor in particular cases were 
conclusive for all similar cases. The binding force of the precedent was assumed 
very early in the English law, and decisions of the House of Lords are now 
binding not only upon all inferior tribunals, but also upon that body itself. In 
considering the American doctrine of stare decisis the writer finds that its limita- 
tions are of two kinds, internal, or those which determine when a decision is 
binding as a precedent, and external, or those which determine to what extent 
a precedent is binding. The former, as stated, are that there must be (1) a 
deliberate and solemn decision, (2) made after argument, (3) on a question 
necessary to the determination of the case. Such a decision is a binding pre- 
cedent in (4) the same court, (5) in inferior courts, (6) where the very point is 
again in controversy. Two external limitations are noted to the effect that 
a precedent is not binding, (1) when the decision is manifestly incorrect in 
statement or application, or (2) when the decision, although correct at the time 
of utterance, is rendered unsatisfactory by change of conditions. The second 
will be found to qualify the first where, for example, such property interests 
have been acquired under an incorrect statement of the law as to render a 
change inexpedient. Mr. Shroder’s conclusion is that the rule of stare decisis, 
so limited, has the same application to constitutional decisions as to those 
involving private right. 


THE NEGOTIABLE INSTRUMENTS LAw.—In the Michigan Law Review for 
January, Mr. Amasa M. Eaton recounts at length the history of this law and 
reviews the extended discussion to which it has given rise. 2 Mich. L. Rev. 
260. The article is particularly timely since the Negotiable Instruments Law is 
at present before the Michigan Legislature. Commencing with the birth of the 
American Bar Association in 1878, the writer traces step by step the develop- 
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ments which finally led to the drafting of the bill in 1895, by Mr. John J. 
Crawford. The Negotiable Instruments Law has now been adopted in twenty- 
one States, one Territory, and the District of Columbia. 

The first criticism of the law was published by Dean Ames in the HARVARD 
Law Review for December, 1900. This was the beginning of a 4% active 
controversy with Dean Ames upon one side and Judge Brewster, Mr. Farrell, 
and Mr. McKeehan upon the other. Mr. Eaton, himself a strong advocate of 
the law, takes up the various sections of the bill which have met with the disap- 
proval of Dean Ames, and states — the arguments advanced by both sides. 

The last portion of Mr. Eaton’s article consists of a summary of the forty-two 
decisions which have arisen under the law, many of which did not even reach 
the courts of last resort. And an examination of these cases would lead one 
quickly to the conclusion that “ it has become quite the fashion to require the 
courts to construe statutes which to the average lay mind seem to require no 
construction.” 

The substantial defects in the Negotiable Instruments Law, considering the 
magnitude of the field covered, seem to be few. It is hoped that the article by 
Mr. Eaton will serve to make the advantages of the law more apparent to the 
legal profession of those states which have not yet adopted it. 
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Tue Law or Contracts. By Theophilus Parsons. Ninth Edition. By John . 
M. Gould. Boston: Little, Brown & Company. 1904. 3 vols. pp. cccvii, 
646; xx, 974; x. 749. 8vo. 

The preparation of a new edition of Parsons on Contracts is an undertaking 
that might well put a brave editor in fear. Professor Parsons included under 
the title of this book not only branches of contract law ordinarily dealt with in 
separate treatises — such as bills and notes, partnershi , sales, bailments, insur- 
ance, suretyship, and damages, but also topics which bone very slight relation 
to contract law, such as shipping and admiralty, liens, bankruptcy, patents, copy- 
rights, trademarks, and contributory negligence. It is no longer possible to 
treat in detail, with full citation of authorities, so many subjects in three volumes 
of moderate size. Moreover, such treatment could not now be attempted with- 
out taking greater liberties with the original text than would be justifiable in 
re-editing a book so widely known and so frequently cited as the one under con- 
sideration. It is but fair, therefore, to have in mind, in passing judgment on 
the new edition, the difficulties besetting the editor. It is a desirable thing to 
have this new edition, and it is unreasonable to cavil because the editor has not 
achieved the impossible. It is by what has been done, not by what has been 
omitted, that the edition must be judged, for in a book of such vast scope it is 
out of the question to have a new sm complete note on every difficult problem 


suggested by the text or the notes of previous editors. 
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Mr. Gould has retained substantially intact the notes of the editor of the 
eighth edition, and also such notes of the editor of the seventh edition as were 
retained in the eighth edition. He has necessarily shortened the long notes of 
the earlier editions by omitting many of the long quotations and statements of 
cases which formed so noticeable a feature of the book. His own additions are 
almost wholly in separate notes, even when consisting merely of additional cita- 
tions in support of a proposition in the text. This method enables the reader 
to determine readily whether a given annotation was added during the life of 
Professor Parsons or subsequently. On the other hand there is an unavoidable 
cumbrousness in several sets of notes on the same topic. 

A great deal of work has evidently gone into the preparation of the new anno- 
tations. A thorough revision of the collections of state statutes relating to 
interest and usury and to married women has been made, and the citation of the 
latest decisions shows that the digests for the last ten years have been carefully 
examined. About six thousand new cases have been cited. So far as we have 
been able to examine the cases cited, they are pertinent. We regret that the 
editor has not more often cast his notes in the form of a systematic treatment of 
a special point instead of merely summarizing a number of cases, not always 
closely related, and we have noticed a few instances where he has stated cases 
really opposite in principle as if both were law. 

The outward appearance of the book conforms to the high standard in this 
matter of its printers and publishers. Ss. W. 


HANDBOOK OF THE LAw OF WILLS. By George E. Gardner. St. Paul, Minn.: 
West Publishing Co. 1903. pp. xv, 726. 

This book is the latest addition to the well-known Hornbook Series. In 
form, scope and general character, it follows the general lines of its predeces- 
sors. Also like most of the former publications, it purports to be but a general 
outline and working manual of its subject. As such the volume furnishes an 
excellent survey of the whole subject of the law of wills, covering, in some form 
at least, nearly every related topic. The discussion of the difficult matter of 
construction occupies a considerable proportion of the work and touches upon 
many important questions. The usual Hornbook form of black-letter texts and 
careful paragraphing contributes largely to the clearness of the analysis and the 
general accessibility of the material. The language, however, is at times rather 
crude, and the sentences occasionally unwieldy or poorly constructed. 

To the student this volume should be particularly useful in giving a concise 
and comprehensive grasp of the subject. To the practitioner it will be service- 
able as a general handbook, and with its numerous citations will furnish an 
excellent starting point for the study of any particular topic. But like its com- 
panion volumes, this book cannot take the place of the more detailed discus- 
sions to be found in more extensive works or in those devoted to narrower 
topics. The six pages, for example, devoted to the Rule against Perpetuities 
is a helpful summary, but the careful investigator must refer back to the treatise 
of Gray for any real assistance in solving his problems. 

As writer and publisher continue to send forth so many of these. handbooks 
and summary discussions, it is earnestly to be hoped that they will not neglect 
the full and detailed treatment of the many narrower divisions of the law which 
have never yet received adequate consideration, for it is such works as the lat- 
ter that are to be the really helpful law books of the future. The general prin- 
ciples have for the most part been well settled. It is upon the more unusual 
and less familiar points that we need new light and intelligent criticism. 
Thus, though we welcome the Hornbooks, we wish that the energy expended 
upon them might be confined within narrower bounds and be directed upon 
this more important field. We should then hope to receive much more really 
creative work in the line of legal scholarship. W. H. HL 
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FIRE INSURANCE as a Valid Contract in Event of Fire and as Affected by Con- 
struction and Waiver, Estoppel, and Adjustment of Claims thereunder. 
By George A. Clement. New York: Baker, Voorhis & Company. 1903. 
pp. xcviii, 637. 8vo. 

Insurance falls into two nearly equal parts. One of these has to do with 
validity. The other assumes that the contract is valid, and then deals with the 
questions whether there has been a loss, what steps should _— recovery, 
what should be the amounts, and whether there should be subrogation; or else 
it assumes that the contract was voidable, or that there has been some defect in 
the proceedings after loss, and then asks whether the defense has not been 
removed by waiver or estoppel. 

The former half of the subject is the one to which most treatises give earlier 
and larger attention. Mr. eet, however, has devoted his pages almost 
wholly to the latter half. The result is in effect a supplement to the ordinary 
books. Further, the book is a welcome addition to the already voluminous 
literature of the subject for the reason that it gives a distinctly practical treatment 
—in truth, a treatment from the point of view of an adjuster rather than from the 
point of view of the lawyer. There are, of course, drawbacks incident to such . 
a treatment. The chief of these is that there can be little discussion, — in fact, 
this book is thrown into the form of short rules, — and another is that attention 
is almost ee to the very words of standard policies. One example 
must suffice. The first rule is: “The company shall not be liable for loss 
caused by neglect of the insured to use all reasonable means to save and pre- 
serve the property at and after a fire, or when the property is endangered by fire 
in neighboring premises.” The author’s comment is simply that this is the duty 
prescribed by the standard forms of certain named states. If the work were 
not purely practical, here would be a place for elaborate discussion. It remains 
to add that most of the rules are annotated with adequate but not exhaustive 
citations of cases, and that there are valuable discussions and illustrations of 
the mode of determining the amount and apportionment of loss. 


THE ORGANIZATION AND CONTROL OF INDUSTRIAL CORPORATIONS. By 
Frank Edward Horack. Philadelphia: C. F. Taylor. 1903. pp. 207. 8vo. 
This number of the Equity Series attempts to demonstrate that the effective 
solution of the an problem, as it exists at the present time, is possible 


only through the federal government. The keynote of this contention is the 
foreign corporation. The author has carefully compiled the statutory and con- 
stitutional provisions of the various states as to association and publicity, show- 
ing in detail their lack of uniformity. The ability of corporations to conduct 
business in other states has led some of the states, for the purposes of revenue, 
to enact very liberal laws of incorporation in order to induce the organization of 
corporations under their laws. The result has been that, while a state has the 
power, for the protection of its citizens, to define absolutely the conditions upon 
the creation of its corporations, those corporations organized in other states, 
operating under the protection of interstate commerce, are able to set at naught 
the policy of the state. The author, therefore, maintains that the problem re- 
solves itself into the “foreign corporation problem.” Actual publicity in the 
organization of corporations to protect the public is shown not to be required 
by the existing state laws. The author states his own conclusion as to what 
is necessary to secure that result, and submits that its adoption by the federal 
government in its supervision of those corporations within its powers would 
make it possible for each state to effect a policy of its own without interference. 

The presentation of the volume in the Equity Series makes it available to 
everyone. While the book is not free from typographical errors, in the main it 
is adapted to easy reading, and is well worth perusal. 
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CITIZENSHIP OF THE UNITED STATES. By Frederick Van Dyne. Rochester: 
The Lawyers Co-operative Publishing Co. 1904. pp. xxvii, 385. 8vo. 
On a subject so rarely treated and yet so important as citizenship a new text- 
book is most welcome. In this work the author deals only with the acquisition 
and loss of federal citizenship. He has made a most exhaustive collection of 
the authorities, and arranged them in logical and convenient form. In several 
ways, however, the book might be improved. It is made up largely of quotations 
from different cases and from the opinions of attorney-generals. The form is 
seriously impaired by the fact that the citations are put in the text. In several 
instances the author has merely combined several quotations without drawing 
from them the points of law for which they stand. This is often confusing, par- 
ticularly when they seeminconsistent. For instance, his treatment of knowledge 
of the Constitution as a prerequisite to naturalization consists of extracts from 
four authorities, one of which seems totally inconsistent with the others. An- 
other fault often serious is quotation at great length with infrequent summaries. 
As a result, one is often forced to read many pages to reach a conclusion which 
could much better have been brought out in the author’s own words in a single 
page. In this way the treatment of the status of the inhabitants of Porto Rico 
and the Philippine Islands suffers considerably. 


CYCLOPEDIA OF LAW AND PROCEDURE. Edited by William Mack and How- 
ard P. Nash. Vol. IX. New York: The American Law Book Co. Lon- 
don: Butterworth & Co. 1903. pp. 998. 4to. 

The main articles in this volume, which treats of the subjects from Contempt 
to Corporation Court, are those on Contempt, Contracts, and Copyright. The 
title Contracts, by Mr. John D. Lawson, embraces more than half the volume, 
and is a very good illustration of the method which distinguishes this work 
from the similar American and English Encyclopedia of Law. Here all sub- 
ordinate subjects, as Consideration, Fraud and Mistake, Duress, IJegality, etc., 
are treated under the head of Contracts, and are made accessible by the ex- 
haustive and logical summary, as well as by numerous cross references. The 
policy of the American and English a on the other hand, is to 
treat such subjects under their own names, with cross references. This would 


seem slightly more convenient for actual use, but may be offset by the greater 
unity of the present method. 

The text is more voluminous than is usual in such a work, and seems in the 
main accurate. The citations are numerous, and in general comprehen- 
sive. Only actual use, however, can determine the practical value of such a 
publication. 


CYCLOPEDIA OF LAW AND PROCEDURE. Annual Annotations, covering the 
subjects embraced by the first nine volumes. Edited by William Mack 
and Howard P. Nash. New York: The American Law Book Company. 
London: Butterworth & Co. 1904. pp. 474. 4to. 

A TExtT-Book OF LEGAL MEDICINE AND ToxIcoLoGy. Edited by Fred- 
erick Peterson and Walter S. Haines. Intwo volumes. Vol. II. Phila- 
delphia, New York, and London: W. B. Saunders & Company. 1904. 
pp. 825. 8vo. 

A TREATISE ON STOCKS AND STOCKHOLDERS, covering Watered Stock, 
Trusts, Consolidations, and Holding Companies. By Arthur L. Helliwell. 
St. Paul: Keefe-Davidson Company. 1903. pp. xxxiii, 1071. 8vo. 

AN AMERICAN CHANCELLOR. An address delivered by Charles B. Elliot at 
the Law School of Yale University, March 25, 1903. Indianapolis: The 
Bobbs-Merrill Company. 1903. pp. 30. 8vo. 
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THE AMERICAN LAW OF LANDLORD AND TENANT. By John N. Taylor. 
Ninth Edition. Revised by Henry F. Buswell. In two volumes. Boston: 
Little, Brown & Company. 1904; pp. cxv, 541; xv, 592. 8vo. 

An INTRODUCTION TO PRACTICE, with special reference to the New York 
Code of Civil Procedure. By George A. Miller. New York: Leslie J. 
Tompkins. 1903. pp. xiv, 284. 8vo. 

THE ORIGIN AND DEVELOPMENT OF THE LEGAL PROFESSION. By Charles 
S. Wheeler. Address delivered at Stanford University, May 21, 1903. 
San Francisco: The Murdock Press. 1903. pp. 49. 8vo. 

CYCLOPEDIA OF LAW AND PROCEDURE. Edited by William Mack and 
Howard P. Nash. Vol. X. New York: The American Law Book Com- 
pany. London: Butterworth & Co. 1904. pp. 1370. 4to. 
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